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PEEFACE TO THE SECOND EDITION. 


The publication of a second edition of this work, so 
shortly after the first, may appear strange, but the 
rapid sale of the first edition and the pressing demand 
for further copies, have rendered such a publication 
indispensable. It is the pleasing duty of the author 
to proclaim his gratitude to the Government and tho 
Public for the encouragement he has been favoured 
with, without which, and without the consequent 
conviction in his mind that his work possesses some 
degree of usefulness, he would not have ventured to 
lay a second edition of it before the Public; and he 
lias been enabled, in passing the work through the 
Press, to make some few alterations and additions 
wherever they were found to be necessary. 

T. KEISTNASAWMY. 


CUDDALOBE, Juhj 1867. 




ES^FACE TO THE PIEST EDITION. 


No BRANCH of the Hindu Law has attained so much 
importance as the law of succession or inheritance. It 
is a law by which the r^hts of the majority of the 
people of Southern India are governed, and which is 
of most frequent use and extensive'application. 

Till 1863, it had been the practice to apply to the 
Pundits or Law Officers for opinions on doubtful points 
of law, and their opinions, though implicitly followed, 
were frequently found not to be free from faults and 
defects. A striking instance of this is exhibited in 
the Judgment of the High Court in the famous case of 
the Collector of Madura versus M. Kamalinga Sathu- 
pathy, in which the Honourable Judges, after advert¬ 
ing to the Pundit’s opinion in that case, observe : 
The Pundit’s opinion in this case may be at once set 
aside; he has absolutely interpolated the words ^ ven- 
*^^^rable protectors^ into a passage of-Vasishtha, which 
is the basis of all the commentaries upon which we 
have to remark. We believe this to be a very fair 
example of the manner in which the Pundits have, 
for a hftng series of years, been accustomed to give 
their'opinions, and the fact that the custom of the 
‘‘late Sudder*Court was to follow those opinions, 



without any scrutiny of tJie materials upon which 
they were or professed to be based, renders us unabfe 
to attach to their decisions and dicta the weight to 
which the decisions of a Court of Justice, founded 
upon its own deliberate examination of real authori- 
ties, would be entitled.’’ 

Since the abolition of the office of Pundits, a close 
rc^search into the text-books of Hindu Law has become 
absolutely necessary for the right administration 
of justice ; and for this purpose the want of correct 
and exact translations of several of the useful Hindu 
Law books, applicable to thj* various parts of India, 
has been greatly felt. 

In the Madras School, the Mitdkshara is the 
most celebrated authority. This treatise has fortu¬ 
nately been translated by H. T. Colebrooke, Esq., 
and the translation has proved an immense benefit to 
the Public and has been regarded as of standard 
excellence. 

Next to the Mitakshara, in point of authority, 
stands the Smruti Ghandrika, an exposition of the 
Smrdtis or laws, by Devanna Bhut. The Honourable 
T, L. Strange, the late Judge of the High Court of 
Madras, in his Manual of Hindu Law, speaks as fol¬ 
lows of the Smruti Ghandrika :—This is an especial 
** authority of the Madras School, in which it has ori- 
ginated, and stands next in estimation to the Mitik- 
shara. It differs, however,in doctrine from the Mitak- 
'' shara in some few points.” Sir Thomas Strange, in 
his well-known production, entitled The Elements 
of Hindu Law,” referring to the Smriiti Cha^idrika, 
makes the following observation: the Author 
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the Smruti Chandrika, named Devanna^hut, 
little, if anything, seems to be known. The work 
attributed to him was compiled during the existence 
of the^Vidayanagara Dominion (an extensive south- 
ern empire that flourished during the thirteenth, 
^‘fourteenth, and fifteenth centuries of our era;) but 
‘‘ apparently not under the direct sanction of the 
Government. It has been considered by Mr. Cole- 
‘‘ brooke to be a work of uncommon excellence, if not 
superior, in extent of research and eopiousness of 
disquisition, to the Madhavya; though he would not 
venture to say, upon Lis own opinion, which would 
prevail where they might be found to differ.” 

Mr. Colebroke, in his preface to the treatises of 
Jimuta Vahana and Mitakshara, says, The works of 
other eminent writers have, concurrently with the 
Mitdkshara, considerable weight in the Schools of 
Law, which have respectively adopted them; as the 
Smruti Chandrika in the south of India ; the Chin- 
tamani, Ratnakara and Vivadachandra at Benares, 
and the Mayukha among the Mahrattas.’^ 

I have, in the following pages, translated so much 
of the above work as relate to the law of succession 
or inheritance. The difficulty of the task was greater 
than I had anticipated at the time of undertaking 
the translation. 

Notwithstanding my utmost endeavours, I was 
unable to get a printed copy of the Smruti Chandrika in 
Sanskrit, I was hence obliged to furnish myself with 
several manuscript copies in Sanskrit from different 
quarters, such*as Tanjore, Madras, and Mysore. They 
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Vere of cotirse found to contain several clerical errors^ 
and exhibited, in some instances, even inconsistent 
readings. I ciompared all the copies together with the 
assistance of learned Castris, and prepared at first a 
correct manuscript copy, trying at the same time to 
rectify all that appeared to me to be apparent clerical 
errors and adopting such of the readings as were 
found more agreeable to the context. 

I then proceeded to translate the work into English, 
and in doing so, I divided the several parts into 
Chapters, Sections, and Paragraphs, for the sake of 
convenient reference. * 

Whenever I found that the texts of the divine legis¬ 
lator and of the sages of antiquity, cited in the Smruti 
Chandrika, had been translated in the Mitdkshara, 
Vy vahara Mayukha, Jimuta Vahana, or the Digest, 
I followed those versions, unless where I found that 
they were not consistent with the Sanskrit texts as 
cited in, and interpreted by the Smruti Chandrika, 
in which case I have given my own translations of 
them. 

Not unfrequently I found that one and the same 
text had been translated differently in each of the 
above books. In such a case, I adopted that transla¬ 
tion which appeared to me best conformable to the 
letter and spirit of the text as propounded by the 
author of the Smruti Chandrika. 

Of such parts of the treatise as appeared'to me’to 
be rather obscure, I have given my own explanations 
in the form of notes* I have also inserted aNappro- 
priate places such of the notes of the Mitdksl)ara> 
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Jimuta Vahana, and the Digest, bearing upon the 
doctrines treated of in the Smrtiti Chandrika, as 
appeared to me to be too valuable to be omitted, and 
have further noted the variations in the readings of 
texts as exhibited by different authors. The chief 
points in which the Smrtiti Chandrika differs in doc¬ 
trine from the Mit^ikshara, I have marked; as also those 
on which the law, as followed in Bengal, varies from that 
obtaining in the Madras School. I have further quoted, 
in proper places, the decisions of the High Courts 
and the Privy Council bearing on the several points 
of law dwelt on in the Smrtiti Chandrika, and at the 
conclusion of each chapter I have given a Summary 
exhibiting, in numerical order, the substance of the 
chapter as extracted from the mass of disquisitions to 
be found therein. I have added to the chapter treat¬ 
ing of collateral succession a tabular sketch exhibit¬ 
ing, accordingto the Smrhti Chandrika, the successors to 
the property of one deceased and the order in which 
they are respectively entitled to inherit. In short, I 
have spared no pains or trouble to render the work 
as useful as possible. 

I must here add that I felt a deep sense of responsi¬ 
bility in the undertaking, and this, added to the diffi¬ 
culty of the undertaking and to my consciousness that 
my labours would be subject to the criticism of the 
;^ublic, almost paralyzed my efforts. The patronage 
and support, however, which the Honourable the 
Government have held out to me, enabled me to 
persevere and complete the task ; though, of course, 
they by no means undertook to guarantee the correct¬ 
ness of the work. 
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That support, added to the encouragement I met 
with at the hands of both the Government and the 
Public when I had compiled a work called “ The 
District Munsiflf’s Guide” in 1853, has emboldened 
me again to present this feeble effort of mine for their 
acceptance. 

There may be many faults in the execution of this 
work, which it is hoped that the Public, considering 
the difficulty of the undertaking, will indulgently 
forgive. 

T. KRISTNASAWMY. 

I' 

November 18C6. 
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CHAPTER I. 


DKFiNtTION OP INflEIlITANCE AND OP PARTITION—DlSQUISlTtON 
ON PROPERTY—PERIODS OP PARTITION. 


1. Menu : —Thus has been declared to you the law 

Text of M abounding in the purest affection, for 

the conduct of man and wife, together 
with the practise of raising up offspring in case of necessity* 
Learn now the law of inheritance (Ddya Dh^rma).’’ 

2. The meaning is—Learn you the law which I pro¬ 
pound relating to the wealth called 

heritage’^ (D%a). 

3. If it be asked what is the wealth called heritage’’(l) 
(Ddya), the Neghandookarer (the 
Lexicographer) says,—The learned 
define heritage to be the wealth of a 

father, which admits of partition.” 

4. The meaning is, the learned call by the name “ Day a” 
(heritage), the wealth descending 
from the father and the ^i/ce,(2) and 
which admits of partition. 

5. Hence Dharaiswara describes ‘‘ heritage” as follows:— 
By ‘ heritage* is meant that wealth 

which descends either from the 
father or from the mother.’^(3) * 


Exposition of the text. 


Definition of ‘ ‘ heritage,” 
by Neghandookarer. 


Exposition of Neghandoo- 
karer’s text. 


Dharai8wara*8 definition 
of heritage. 


(1) , D^ya, by derivation, signifies ” what is given”—Deeydta-Tti-Diyah). 
Gift is the literal interpretation of the word ** Dkya, ” and heritage a meta¬ 
phorical sense of the term. 

(2) . The phrase ** and the like” is not in the text of Neghandookarer. 
Vyvahara Mayukha, however, says that the word ** father’’ is put in the text 
merely to denote relations in general, as a part for the whole—chapter iv^ 
section ii. para. 1. 

(3) , The author of the Smruti Chandrika cites this text as supporting his 
own interpretation of Neghandookarertext to some extent. 
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t 

G. The particle '' Cha” used in the above text of Dha- 
raiswara, shews that property inhe- 
The particle “ cha” m rited from others, besides the father 

Dharaiflvrara a text, ex* 

plaiiied. and mother, is also included in the 

term heritage.” 

7. The particle Eva” (alone) used in the above text, is 
_ , , said to denote property not previous- 

“alone” in Dharaiewara’a ly Vested. This, liowever, is not 
text, refuted. correct, for, property devolves from 

parents on sons and grandsons in virtue of a pre-existent 
right only. 


8. It must therefore be concluded that tlie Neghandoo- 

i«t«rpretatiouof Nogba,,- *<> “ heritage” to 

dookarer’8defimtiouo£“iie- Ijq “ wealth wliich becomes the pro- 
ritage,' with reference to ^ 

the above authority of Dha* petty of ono or more porsons by 

raiawara. reason of relation to the owner, and 

which wealth further admits of partition.”(l) 

0. The law of Inheritance D^ya Dhdrma” (used in 
. the text of Menu, pam. 1) means the 

Meaning of the terra 

“Dilya Dh^irma” in Menu’s rule of partition, for “ the duties of 
^ ‘ man and wife and partition^* have 

been enumeratgd as among the different divisions of this 
work. 


10. Sangrahakara/-^) therefore, says, “ By the word Ddya, 

wealth descending from the father 
Sangrahakara's text in , , i* 

support of the above mean- and that descending from the mother 

were both meant. The partition of 

siiclinwealth is now explained.” 


(1) . Mitkkshara defines “ heritage” to be “that wealth which becomes th| 

property of another, solely by reason of relation to the owner” (Mit. chap. i. 
sec. i. para 2). To this definition, the author of the Smruti Chandrika adds tho 
words “and which wealth further admits of partition vide chap. iv. paras. 10 
and 11. The definition of “ heritage,” according to the Bengal law, as given 
in Jim. Vah. is quite different. According to that law, “heritage” is wealth 
in which* property, dependent on relation to tho former owner, arises on the 
demise of that owner —Jim. Vah, chap. i. para. 5. * 

(2) . Sungvahakara is the author that abridged the institutes of Menu. 
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Exposition of Sangraba- 
kara’s text. 


11. The meaning of the above passage is By the word 
‘‘ Daya” (heritage) which forms a 
part of the compound term “ Ddya 
Dh^rma” (law of heritage), wealth 

descending from tho father and the like was meant. Tlie 
partition of suoh wealth is explained now (that is, after 
l)aving expounded the whole law relative to the duties of 
man and wife) by Menu.(^) ^ 

12. If it be asked how it is explained, Menu says, “After 

the (death of the) father and tho 

Text of Menu as to how . 

and when partition ia to be mother, the brothers being assem- 

bled, must divide equally the ])ater- 

nal estate; for, they hav^ not power (Aneecali) over it 

while their parents live.’’ 

13. Sangrahakara explains the purport of the above text 

^ • as follows :— 

Sangrabakara’a text in . i . i ^ ^ 

explanation of the above At wbat time, liOW, by whoni> 

text of Menu. what sort of heritage a par¬ 

tition is to bo made is (by the above text) explained in con¬ 
formity with the Rasters.” 

14. “ Of what sort of heritage”] Of estate left by tho 

father, mother, or the like. At what 
This is plain. How,] Whe- 
ther in equal or unequal portions. 
By whom] whether by the father, brother, sister, or tho 
like. All these points have been explained (by Menu) 
in the text, “ After the death of the father, &;c.,” para. 12, 
without violation of the law of Vrrdha Menu, and others. 

15. By the phrase “After the death of the father,”*tho 

f time when the father’s estate is to 

be divided is indicated, and, by tho 
words, “ and the mother” follow¬ 
ing the above phrase in the text of Menu, para. 12, the 
time when the mother’s estate is to be divided is shewn. 


(1). It must be remembered bore that San grab akaia’rf work is a meie 
abridgment of Mcin^s institutes. 
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Hence, a father’s estate may be divided although the mother 
be living. Likewise, a mother’s estate may be divided 
although the father be alive. It is unnecessary that both 
the parents should have died before a partition of the pro¬ 
perty of either of them could take place, 

16. Accoi*dingly,Sangi'ahakara, “A partition of the filth ex's 

wealth may take place even whilst 

Sangraliakara’s text quot- r xu* xu x 

ed in support of the above the mother livcs, for this reasoo, that,- 
concluBions. without her husband, the mother 

does not, from her independence, derive ownership. A parti¬ 
tion of the mother’s wealth also may take place in like 
manner while the father is alive, for, if there be issue, the 
lord (of the wife) is not the lord of the wife’s wealth,” 

17. Because the father’s wi(^ow, without her husband, 

that is, even after the demise of her 
kaS^s passage Sangraha- j^sband, possesses no indepen dent (1) 
power over his property, and because 
likewise a husband, while sons are living, possesses no owncr- 
shipiO over the property of his wife, therefore the partition 
of the property of one of them, while the other is living, is 
proper. Such is the meaning of the above passage. Hence, 
the passage, by implication, prohibits the division of the 
father’s property during his life-time, and that of the mother 
during her life-time. 

18. This is expressly stated at the conclusion of the 

The conclndtog part of of Menu, (para. 12), by the 

Menu’s passage, repeated. phrase, ‘‘ They have not power 

(Anee 9 ah) (2) over it while their parents live.” 

19. By saying they have not power (anee 9 ah”), it is 

The term <'Anee«ah'’ in “ot indepeij- 

theabove part construed iu dent power (asvatantrah). Accord- 
a qualined sense. Authority . , ^ ^ 

of Oankba in support of such iDgly> v^'^khaSons cannot di- 

a conatruction. while their father lives, al¬ 

though they have acquired a right to it (father’s wealth) 


( J), Vide chap. ix. sec. ii, para. 14. 

(2). Ee9ah” signifies "master. ” He who is not master is termed "Aneeyah 
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from (the time of their birth). They have no power to 
make such a partition, since they are not tlieir own master* 
in respect of wealth and religious duties.** 

20. Although the sons acquire a right by their birth to 

the paternal estate^ still they are 
teExpositiou of CankLa’s competent to make a partition 

of it while the father lives, for, dur¬ 
ing that time (his life-time), they possess no independent 
power over wealth and religious duties. Hence they cannot 
divide the property. 

21. The absence of independent power over wealth 

means want of independent power in 

Explanation of the term jegnrd to the receipt and alienation 

<‘iudepou(leiit power.’ »» ^ 

of wealth. Accordingly, Harita :— 
‘‘ While tlie hxthor lives, sons^ are not independent in 

Auilioiity of Haiita m regard to the receipt, expenditure 
support of the explanation. Akshaipa’)(^) of wealth.’* 

‘‘ Receipt” means the enjoyment, and “ Expenditure’* the 

disbursement, of wealth; ^'Akshaipa'* 

Certain terms in the text j 

of Ilarita, explained. o 

hold servants when they commit 
limits, in the way of chastisement. “ Are not independent’’ 
are not competent to enjoy tlie wealth at pleasure, irrespec¬ 
tive of the will of the father. 

22. The absence of independent power in respect of reli¬ 

gious duties (rofeiTed to in the 

textSueV* para. 19.) 

means, likewise, want of compe¬ 
tence for the separate performance of religious sacrifices, 
arid for the separate formation of tanks, &;c« for charitable 

ConclaBionfromCnkha-s P“rposes. It must hence be under- 

^xt as respects religious stood that the son must maintain 
duties. 

consecrated fire (Agnihotrah), and 

(1). Aksfiaipa is translated as bailment” in Colebrooke’s Jim. Vah. ch. i. 
para. 42; as **recovery*’ in II Digest, page 199; and as “censure" in Borra- 
daile’s V.' M., chap. iv. sec. i. para. 4 . But none of these translations agree 
with this author, who construes the term in the sense of ** amercement.’* 
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perfoi’in other religious acts with the permission of his 
father and not without it. 

23. Devala says :—When the father is deceased, let the 
sons divide the fatlier’s wealth, for, 

Inconsistency of llevala’s i . ✓ a 

text with that of Civikba SOUS have not ownership (Asvami- 

“’as vTmieni* ‘‘"<1 f‘'®® 

thereiiyised as “Aavatan- from defect.” Thc Want of OWliei- 

ship (Asvamiein) referred to in this 
text must be construed as implying simply want of inde- 
liendent power (Asvatantriem), for, it is a fact established 
in the world that sons liave(i) ownership ?>?/in the 
property of their father, oven where the latter may be free 
from defect.(2) / 


(1) . According to the Bengal law, sons have not ownership in their father’s 
property, ancestral or otherwise, until his demise—J. V. i. 30 ; ii. 9—11. 

(2) . From the texts of Menu,para. 12, Cankha, para. 19, ITarita, para. 21, and 
from the text of Devala, para. 23, as interpreted by the author of the Smruti 
Chandrika,it would appear that sons,by birth, acquire merely a right (Svamiem) 
to the paternal estate, but that they possess no independent power (S vatantriem) 
over it until the death of their father, unless the father, during his life*time, 
becomes disqualified in one or other of the ways described in the texts of 
Harita, para. 30, Cankha, para. 31, and Naroda, para. 34, in which case the 
sons acquire independent power notwithstanding the existence of their father. 
ISo such distinction, however, prevails in respect of the grandfather’s pro¬ 
perty, in which the grandsons are declared (chap. viii. para. 21) to possess an 
interest (consisting of both right and independent power) equal to that of 
their father during the life time of the latter, and while he labours under no 
disqualification. The High Court, in thoir Judgment in S. A. No. 2 of 18«)5 
(Madras High Court’s Reports, volume ii. page 347), recognize fully the right 
of sons by hirthf and observe!, in reference to Clause 13, Section I. of the Limi¬ 
tation Act, that according to the Benares School, the death of the father is 
an event altogether without legal effect (1); that the right to a share is never 

a consequence of such death, and propeity, at 
(1). Qusore. Whether the all events real property, can in no circumstance 
death of the father has not be said to have desceudetl to any member ofr n 
at least the legal effect of undivided family, because, from his birth, he is 
conferring on the sons indc- a joint tenant with the rights of survivorship. 
•pendent power over bis pro- The Judgment of the High Court further con- 
perty under the texts of tains the following remarks with reference to 
Menu, Cankha, and Harita, Clause 13, Section I. of the Limitation Act. 
above quoted ? 

‘‘Itisequally unnecessary to say whether ils (Clause 13, Sec. I.) effect, where 
0). Qurcre. Whether, with refer- it has any operation, is in all cir- 
cuce lo these remarks, that portion cuinstances to compel a suit for parti- 
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2J? The objector here says :—“Ownership (Svaraya) is 
^ , not a worldly matter, but deduciblo 

Opponents arguraents ^ 

against the propriety of the from tlio Qastra or sacred institutes 
above construction. Owner- , i . ii r i.i 

siiip is deduciblo from the alonOj and that tliereioro the sense 

Castra alone. abovc text of Dcvala is vitiat¬ 

ed by saying that it is a matter established in the world 
that sons have ownership by birth. It cannot bo alleged tliat 
ownership (Svamiem) is but nominally said to be deducible 
jVom the (JJastra, for, the reason why it should be considered 
as deducible from the Qastra has been set forth by Sangra- 
hakara in the following passage. ‘One cannot be the owner 
, of a property, simply because he is 

Sangrahakara s text shew- ^ - p* !* 

ing the reason why owner- ill jJOSSCSSlOll of it, lor, dOGS it nofc 

occur that possession by one of 
tra, cited. another’s propevty is obtained even 


by theft or other nefarious means ? Therefore, ownership 
is deducible from the Qastra alone and not from mere 
possession. The meaning of this passage is that a thing 
Meaning of Sangrahaka- cannot bo concluded tO bo the 
ra s passage. property of One, simply because 

it remains in his possession, for, if so, one that obtains 


of Clause 13, Section I. of the Limita¬ 
tion Act which prescribes for suits to 
share in joint family property a limi¬ 
tation of 12 years “from the date of 
the last payment to the plaintiff or 
any person through whom he claims, 
by the person in the possession or 
management of such property or es¬ 
tate on account of such alleged share” 
is nob also applicable to the province 
of Madras, and if so, what is the law 
of limitation observable in the pro¬ 
vince of Madras in cases whore the 
exclusive possession of the whole of 
the father’s estate has been held to 
the exclusion of one by the other 
co-parceners ? For the rule of limita¬ 
tion according to the Hindoo Law as 
laid down in the Smruti Chandrika as 
regards c^es like the above, vide 
chap. xvi. paras. 14 and 15. 


tion within 12 years, or whether it is 
confiuod to cases in which exclusive 
possession of the whole of the father’s 
estate has been held to the exclusion 
of the others by one of the brothers, 
or co-parceners in accordance with some 
texts of the Bengal law in happy con¬ 
flict with others. We say that it is 
unnecessary to decide, and we gladly 
abstain from deciding these points, 
because it is manifest that the section 
applies to cases of the Plaintiff’s right 
accruing by descent. It is manifestly 
therefore wholly inapplicable to the 
case of these provinces, in which the 
right to property and of consequence 
to partition does not accrue in the 
manner described in this 8ee.tion(l). 
Vide also note to chap. viii. pava. 11 
of this treatise. 
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possession of another’s property by theft or the like, would 
have also to be called the owner of such property. There¬ 
fore, ownership is deduoible from the Qastra alone and not 
from other (temporal) proof. Again, if one was to be abso¬ 
lutely concluded from mere possession to be the owner of a 
property, no one could say in the world ‘ the property of 
such a man has been wrongfully taken by such a man,’ 
ownership in that case being supposed to attach to any man 
Another reason why that is in possession. Besides, if 
ownership was deducible from any 
Castra alone. other proof than that of the (^^astra, 

the restrictions which the Gautama’s text, 'Acceptance is 
for a Bramiu an additional mode, conquest for a Ksha- 
triya, gain for a Vaiqya or Sudra,’ impose, as to the 
modes of acquisition with reference to each tribes would 
become useless, other temporal proof being alone con¬ 
sidered to be the criterion of ownership. These two objec¬ 
tions have also been noticed by the same author (San- 
grahakara) in the following passage. ' If otherwise, it could 
not be said that such a thing was 
wrongfully taken by such a°man. 
What has been, in due order, laid 
down in the (Jastra by the phrase • acceptance conquest, 
trade, servility and the like,’ with reference to each tribe 
separately, (becomes useless).’ So much of the above pas- 
sage as ends with ‘ by such a man’ exhibits the first objec¬ 
tion, and the rest of the passage, with the addition of the 
words ‘becomes useless,’ the second objection. Property, 
(8vatva)(i) too, like ownership (Sva- 
are both of the same quality. must be understood to <be 

deducible from the ^astra alone, 
‘Svamya’ and ‘Svatva’ being both of the same quality. 


(1). ^porty (SraU) has reference to the thing, and ownenhip (Svamra) 
0 the twraon. The reUtion which a thing l«ar. toita owner fa callrf 
Svatva,' and the relation which an owner bear, to hi. property fac^^itd 
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and the arguments urged in reference to one of them to 
show that it is deducible from the 

Property too, like owner- _ , , . ... , 

ship, is deducible from the (Jastra applying With equal lorce to 
the other. Sangrahakava, however> 
adverting to ‘ Svatva/ too, proceeds to describe how both 
Svatva’' and Svamya^’ are infer- 
rible from the gastra alone. ‘A thing 
cannot be said to be the proj^erty 
(Svatva) of a man, simply because he can, at his will, exercise 
the power of alienation over the same, for, alienation of every 
thing is subject to the restrictions of law/ The meaning 
of this passage is:—One cannot argue, 
kafar/X"' ‘I ^ a thing is the 

property (Svam) of one, because it is 
seen in his possession, but I say that a thing over which 
the power of alienation may be exercised by one at will 
is his property. This cannot be said to be a fallacious 
reasoning, for, a thing usurped and the like are nob to be 
alienated at will, and cannot, consequently, be called the pro¬ 
perty of the usurper, and the like.’ The alienation of every 
kind of property, even of that to which one has a legal 
light, is restricted by law to certain specified piyjposes, such 
as the maintenance of priests, servants, and the like. There 
is hence nothing over which a man can exercise the power 
of alienation at will, Dharaiswara (^uri also maintains 
the same principle. Since, thus, ‘Svamyem’ and ‘ Svatvam’ 
are both shewn to bo the result of the (Jastra alone, and since) 
by the text of the (Jastra, ‘Sons have not ownership while the 
father is alive and free from defect, 
“a! 23/ it 18 settled that sons have 

not ownership by birth, it is neces¬ 
sary that the text of (Jankha, which, among other things, 
says, ‘Although they (sons) have acquired a right to it 
(father’s wealth) from the time of their birth, para. 19,’ should 
be construed differently.*'(i) 


(l). How thisia to be construed the objector does not say, 
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25. Hcply of tlio author. I do not call thcattlie property 
Reply to tiie objector’s over wlucli lie Can perform 

r/MMieiit, founded on aau- of alienation at will (Yethaista 

/ I .diakai as text lU reference ^ '■ 

to propelty. Yencyojeyam), but I call that his 

property which is ca'pahle of being alienated by him at will 
(Yethaista Vene 3 'Ogarham). 

20*. The objector again says: “ Since the Qastras contain 


Objection against the 
above reply. 


restrictions as to alienations, and 
limit the alienations to the mainte- 


nauccof priests, servants,and the like, it follows that there is 
nothing (in tiie world) over which the act of alienation may 
be i)erformcd at will. In the absence of any such act as 
alienation at will, tlieie could^ of course, be nothing that 
cun bo callt'(3 ^capable of being alienated at will.' ” 

27. This is incorrect. Even if there should be no kSucIi 
act as alienation at will, a thing may 

Objection obviated. , ^ • t j i 

bo called capable ot being alienated 
at will, Accordingly, Bhavanatha, in Ins Naya Viveka, 
says Tliat which was acquired by one is to him capable 
(of being alienated at will’"). The particle Cha,"" used in the 
nhovo passage of Bhavanatha, is intended to denote that, in 
Ills (Bhavt^aiha’s) o[)inion, capability to be alienated at 
will admits of being defined just in the same manner as 
Bvaiva” or property does. To avoid supposing that 
if so, a property obtained theft would be also capable 
of indng alienated at will by the thief, the same author 
(Bhavanatha) add's, “ The modes of acquisition by birth, Szc. 

are tlie modes recognized by popular 
to acquisitions recognized practice. The meaning IS, that such 
by the world. acquisitions only as are made ‘by 

birth, purchase, partition, seizure, finding, and the like, are 
recognized by the world, and they 
confer ownership and not 
an acquisition made by theft or the 


(1). This is opposed to the principle of Mitilkshara, "who maintains 
that even wbat is gained by infringing restrictions is Mit ebap. i. 

so . i. para. 10. ^ • 
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Bliavauatlui’a paa^ago to 
show that a Smruti aliuws, 
1)3’ way of moro repetition, 
what has been eatabli-sUed 
in the world. 


like. The particle Cha,” used in the above passnge of 
Ehavanatha, is intended to denote the practicability of re¬ 
futing fallacious reasoning. If it be asked then, what rule 
is there to. show that such a mode of acquisition has been 
recognized by the Avorld, and such a mode has not, the same 
author states : Smruti or code of 

law, like grammar and the like, has 
been framed in order to sliow wliat 
are the rules established in the world 
from the earliest period.'’' The pur¬ 
port is that such inodes of acquisition alone as have, from 
the beginning, been recognized by 
the worn, .aro capable of cor.fon-ing 
owrRirshiji; that they aro necessary 
to be learnt in order to ascertain how propert}^ can be 
acquired in both worldly and religious matters ; and tliat 
therefore, with the object of siiewing what are tlio modes 
of acquisition thus recognized by the world, the institutes 
of law (Dharma Sinruti) framed 
Gautama and others set forth, “ An 
owner is by inheritance,*purchase, 
partition, seizure, or finding. Accept¬ 
ance is for a Bramin an additional mode, conquest for a 
Kshatriya, gain for a Yaicya or Sudra,” in the same way as 
a grammar docs show what aro the correct expressions in a 
language as long acknowledged in the world, 

liilieriiance. Gain by inheritance ; that is, a rigid which 

Moaning of cc taiu terms “ SOU Of tllC like acpiires by birth 
iised in the passage. ovcr property of tlio father or the 

lil^e. Gautama cxidains in the following passage the oi'igin 
of the sou’s title to the j>^^ternal estate. “ The venerable 
teachers tlirect that ownership to wealth is acquired by 
birth alone.” By birth alone] By tlio veiy formation of 
the foetus in the mother’s womb. 

Partition, Partition which confers a special or exclusive 
ownership on the sons, and the like, over the paternal'estate. 
Beihire is the appropriation of water, grass, wood, and 


Gautaiua’s Law doscrib* 
ing the several mecles of 
aoijUisiUou recognized by 
the world, cited. 
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[chap, h 


the like, not previously appertaining to any other (person 
as owner). 

Finding is the discovery of a hidden treasure, and the like. 

If these reasons exist, the son, &c., the purchaser, the 
sharer, the seizer, and the finder, 
become respectively the owners of 
the property derived from the father, 
&c., sold, divided, seized, and found. Acceptance is an 
additional mode of acquisition exclusively appertaining to 
a Bramin. Likewise, for a Kshatriya, what is obtained 
by victory is peculiar. Nirvishtam(l) or what is gained in 
the way of hire b}’’ agriculture, and the like, is for a Vai 9 ya 
peculiar, and so is for a (J)udra ; Nirvishtam, or what is earn¬ 
ed in the form of wages by doin^ service to the regenerate. 
Thus, the meaning of the law of Gautama, prescribing the 
several modes of acquisition, must be understood. What 
Sangrahakara has stated under the text ‘‘One cannot be 
the owner of a property simply because he is in possession 
of it, <S:c., para. 24,” and what Dharaiswara Quri has pro¬ 
pounded, must all be considered as useless. The inconsis¬ 
tency of the text of Devala, “ Sons have not ownership 
(Svamiem) while the father is alive and free from defect, 
para. 23,^’ with the passage, para. 18, of Qankha, which 
declares sons to have acquired a right by birth to their 

The right doctrine assert* father s estate, must be reconciled 
only by construing the former text 
in a manner not strictly literal, (that is, by constniing 
the term Asvamiem” as “ Asvatantriem,^^ as shewn in 
para. 23). Thus much is sufficient to meet the objections of 
the opponent.(2) 


(1) . “ Nirvishtam” is derived from “ Nirvesam,” which is exhibited in the 

3rd book of the Amarakosha (Dictionary of Amarasimha), chap. iv. verse 217, 
as signifying “wages.” , 

(2) . The objector’s arguments and the reply thereto are, in «u6«fance, as 

follows— , 

• The objector says: 

I. That ownership (proprietary right) as well as property, are 4educible 
from the Castra alone. 
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28. Now, from the digression; the use of the phrase 

“free from defect*’ in the text of 
fromrvl-.t'* para. 23, servos to indicate 

that where a father labours under a 
defect, the sons become independent of him. It must con¬ 
sequently be understood, that even where a father is alive^ 
if ho be disqualified, independence in respect of the receipt 
and expenditure of the wealth be¬ 
comes vested in the eldest son, and 
that the other sons are to remain 
under his control. Hence, (Jankha 
and Likhita : “Should the father be 
incaqable, let the eldest manage the 
affairs of the family, or with his consent, a younger brother 
(Anantava)'conversant with business.** 

29. With his consent] With the consent of the eldest son 

II. That the text of Devala, cited iu para. 23, is a Castra. 

III. That, according to the plain terms of this text, ownership in sons 
does not accrue till the death of the father or till he becomes disqualified by 
age, &c. 

IV. That, therefore, the author of Smruti Chandrika misinterprets the 
text by saying,— 

Istly.—That ownership is a matter of popular recognition. 

2ndly.—That, according to popular notion, it arises ly birth in sons. 

3i dly.—That therefore the text of Devala, which declares sons not to possess 
ownership till the death of their father or till he becomes disqualified by age, 
&c., must be construed not iu its literal sense, but as implying that sons, 
though possessing ownership by birth, do not possess an independent power 
over the property till the death of their father or till he becomes disqualified 
by age, &c. 

The reply is - 

I. That ownership and property are worldly matters. 

I|. That the Castras are merely demonstrative of the rules that have been 
established in, and recognized by, the world. 

III. That, according to the law (Castra) of Gautama, which describes the 
several modes of acquisition recognized by the world, sons acquire a right 
by birth to the paternal estate. 

IV. That pankha’s text, cited in para. 19, is in accordance with the above 
Castra. 

V. Aqd that therefore the text of Devala must not be conslrued literally, 
but in conformity with the above Castra. 


If father becomes disqua¬ 
lified, the eldest son ac¬ 
quires independence. 

The passage of Canklia 
and Likhita quoted in sup¬ 
port of the opiniou. 
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who then possesses the independent power. Younger brother 
Exposition of the above AnantaiV’ signifies geneially a 
brother of the eldest (whether he be 
the next j^ounger brother or not) ; competency to transact 
business and not seniority of birth being here essential. 
The incapability contemplated by the above text in the 
father is decayj and the like. 

30, Hence, Harita :—But if he be decayed, remotely 

^ , absent, or afflicted with disease, let 

Hanta s textaa to when ’ ' 

the eldest son is to manage the eldest son manage the affairs as 

the family afiairs. , , nv/in 

he pleases (Kamam.) (i) 

31. If he be deca 3 'cd, &c.] This must be read “If, luhile 
the father^ lives, he (the father) bo 
decayed, &;c.’’; the expression while 

the father lives,being understood in the former'text, para. 
28, and being also required hero. By the use of the phrase, 

“ as ho pleases (Kamam),” in reference to the eldest son, in 
the above passage, the dependence of the sons on tlieir 
father is shown to have then ceased. As such a cessation 
necessarily creates in the sons a right 
to divide thg paternal estate, a par¬ 
tition can then take place at the will 
of the sons only. Hence, Cankha : 
—“ Partition of inheritance takes 
place without tlic father’s wish if ho 
intellect, or attacked wdth lasting 


Exposition of the text. 


Partition at the will of 
sons may take place on the 
occasions referred to by 
Harita. 

Cankha’stext as to when 
partition may take place at 
the will of sons. 


be old, disturbed in 
disease.”(2) 

32. Without the father’s wish] While a father has no 

Exposition of CankUa-a Pavtition should tako 

text. place. If he be old] If ho be 

trcmely old.(3) Disturbed in intellect] Deranged in mind. 


(1) . There is another reading of this passage, Kamadiiud, “ if he be pro* 
digal” instead of Kamamdind. See Vivada Ratnakara. 

(2) . This text is read differently in Jim. Vah. chap. i. para. 42, and its import 
is the reverse of theonecited here. See also note to Jim. Vah. chap. i. para. 43, 

(3) . Where a father is not very old, but simply advanced in years, the 

power of making a partition in the family is declared to bo in him ahd not in 
the sons—chap, ii, see. i. p.-iras. 31 and 33. * 
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33 . The purport of the text hence is that if the father 

Tho conclusion to be lose lus independence by old 

drawa from the text of a^e or tlie like, the sons are then 
Ciiukha. ° 

competent, at their own will, to make 

a partition of his property even without his will. 

34. Tho phrase “ attacked with lasting disease” used in 

Nareda’a text on the same the above text of (jJanklia, refers also 

to 02110 influenced by lasting wrath. 
Hence, Narcda :—A father who is afflicted with disease 
or influenced by wratli, or whose mind is engrossed by a 
beloved object,(i) or who acts otherwise than the law per¬ 
mits, has no power in the distribution of tho estate.” Hero 
add the words but the sons have power/’ 

Who acts otherwise than the law permits] Who pursues 
a course not warranted by the law. 

35. The same author adds that, in some instances, par- 

Thcsameuuthor'stcxtas “'‘y “*^^0 by the SOns 

to when a partition may be alono cvcn where the father labours 
made by the sons even where it*. ,-r l i 

the father labours uuder no under no detect:—Let sons equal- 

ly divide the wealth when the father 
is dead, or when tho mothei( 2 ) is past child-bearing, and the 
sisters are married and when the father’s sensual passions 
are extinguished and his affection (Spriha) or desire for 
worldly concerns have ceased.” 

36. Tlio first hemistich of the above passage (“ Let 

Eicposition of the above »»»» divido equally the wealth 

when the father is dead ”) appa¬ 
rently refers to a partition taking place after the demise of 
the father, and yet the hemistich has been inserted here 
ii^^order to complete the meaning of the second hemistich. 
Tlie meaning of the second hemisticli is, that where it is 
ascertained that the father is no longer competent to beget 
issue, where tho daughters have all been married, and where 


(1) . This’ordinarily meaus “ who becomes voluptuous.” 

(2) . The word “ mother” includes a stepmother also. See note to Jim 

Vah. ch*ap. ii. para. 1. ^ 
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in the caee referred to in 
the above text of Nareda is 
to take place with the per¬ 
mission of the father. 


38. 


the father’s abtaohmeut to wealth has become extinct, the 
wealth is to be shared b 3 ? the sous alone. 

37. Baudhayana confers, in this instance, a power on the 
The partition, however, father to grant permission to effect 
the partition. ''A partition of the 
heritage is to take place with the 
permission of the father.^* 

If it be asked, in what case then a partition is to be 
made by the father himself; Nareda; - 

Nareda’s text as to when .i o ^ r. • i • 

a partition is to be made by t-)r the father alonc, being liim* 

the father himself. gQl£ may, at his own instance, 

divide the estate among his sons.’’ By the words being 
himself in age,” it would appear^that this passage is applica¬ 
ble to the case of a father who has not been deprived of his 
independence. While the particle Eva” (alone) used in 
^ the text is in itself sufficient to shew 

“ Eva” and “ Va” used in that the partition IS to be made by the 
the text, explained. father, the term ‘‘ himself (Svayem)” 

being also used in the text, shews that it is needless in such 
a case that the sons should also give tbeir consent. The 
disjunctive particle “ Va” (or) used in the text and which 
indicates an alternative, denotes that the father (instead of 
dividing the property with his sons) may live together 
with them, and not that partition may be made by any one 
else besides the father. The alternative indicated by the 
particle ** Va,” is in favour of common abode alone. 

39. Veyasa, too, accordingly: Of 
the^Zmon^bodeo“ffif brothers and the living father, the 
aud sons. common abode is enjoined.” 


40. Even after the demise of the father, the common 


The common abode o! 
brothers recommended, 
even after the demise of 
their father, on the ground 
of its promoting the fomily 
wealth.- 

Cankha and Likhita's text 
quoted in support of the 
opinion, • 


abode of brothers is preferable for 
the common acquisition of property. 
Accordingly, Qankha and Likhita:— 
“ Willingly let them live to'gether; by 
union, they exhibit thrift.” This is 
because there are not, in such a case, 
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the expenses attendant upon the separate residence of the 
co-heirs. 

41* But where the co-heirs become divided, religious 

Religiou. datie. ioorea.. increase, as observed by Qau- 

in case of partition; Gau* tama in the passage, “Religious 
tama’s text. i .. . . « ..... 

duties increase in case of partition.” 

42. If it be asked how they increase, Nareda says :— 

Nartda’ailext in support “ religious duties of unseparated 
of the opinion. brethren are single. When partition, 

indeed, has been made, religious duties become separate for 
each of them.” 

Meligioua duties. Duties relating to the worship of manes, 
deities and bramins. % 

43. Brahaspati, too, “Amongco-heirs living in commen- 
Brahaspati’s text on the sality, i.c. with one dressing of food, 

same subject. worship of manes, deities and 

bramins takes place in one house only ; but, in a family of 
divided brethren, the above acts are performed in each 
house separately. 

44. The objector says; the religious duties connected 

with the consecrated fire (Agni- 

Objector’a opinion that - .i 

the inciease of religious hotra), &0., are multiplied in the 

divided brethren only and 

the reasons for preference not in the case of the undivided, 
being given to partition. ^ t .j i i .i. 

Because undivided brethren are 
wanting in ownership, it is impracticable for them to derive 
the benefits of consecrated fire, &c. to be kept by each of 
them. Hence, the benefits of consecrated fire and the like 
must also be urged as a reason why partition among brethren 
A preferable. Sangrahakara, too, accordingly says :—“ The 
, . ownership of sons in the wealth 

Sangrahakara’s text in « - , . , i , ...* 

support of the objector^s of a father IS produced by partition. 

argument. When ownership is generated, (the 

right of each to maintain perpetual or consecrate4 fire and 
the like) comes in, and the separation is therefore lawful.’’ 
The words ” the right of each to maintain perpetual or con- 
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secrated fire'’ must be understood before the terms comes 
in” in tber above passage. 

46, Eeply. It is improper to say that the ownership of 
The opinion of the objeo- SOUS in the wealth of the father is 
tor refuted. produced by partition. It has already 

been shewn that ownership in sons is generated by birth 
alone. Undivided brethren also hence possess ownership, 
and therefore the benefits of consecrated fire, and ^^the like, 
to be kept by each of them, accrue in their case also. There 
is oons6(|uently no reason to prefer division to non-division 
on this ground, 

46. It must therefore be understood that the religious 
^ ^ ... . duties which Gautama and others 

Cornet interpretation of 

the rrorda ** religious da- have declared, para. 41, as increasing 

ties*’uBed in Gautama's text. . * ,... •. .. , . 

m case of partition are duties (not 
of consecrated fire, &c.), but those that have already been 
noticed, paras. 48 and 44, (namely, the worship of manes, 
deities and bramins). 


SCMMAET (by the TRANSLATOR.) 

I. Heritage defined to be ** wealth which becomes the 
property of one or more persons by reason of relationship 
to the owner, and which wealth further admits of partition.*' 

II. The partition of the father’^s estate takes place after 
his death, and that of the mother after her death. 

III. Sons acquire a right hy hirik to the wealth of their 
father, but they are not independent in respect of their 
fother's wealth during his life-time. 

IV. When, however, the father becomes-— 

I. Uecayed. 

IL Remotely absent. 

III. Afflicted with lasting disease. 

. IV. Extremely old. 

V. Disturbed in intellect. 

YI. Influenced by lasting wrath. 
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VIL Voluptuous. 

yill. Addicted to a course not warranted bj the 
law, 

the sons acquire independent power, and they are then jus¬ 
tified in making a partition of the family property at their 
own instance, irrespective of the will of the father. 

V. Even where the father is not disqualified in any of 
the ways*above-mentioned, a partition may be made by the 
sons, provided the mother is past child'bearing, the sisters 
are all married, and the temporal affections of the father 
have become extinct. In these cases, however, the father's 
permission is necessary to make the partition. 

VI. At a period, however, when the father has not lost 
his independence, he is at liberty to make a partition with 
his sons, iiTespective of the will of the latter. 

YII. Common abode of co-heirs tends to the increase of 
family wealth, and partition to the promotion of i^gious 
duties. 
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CHAPTER II. 

PARTITION. 

Section I. 

PARTITION DURING LIPB-TIMB OP THE FATHER. 


1. (?ankha and LikhifcaThat partition which is 
• Cankha and Likhita’a permitted while the father lives 

take- place, according to law. 
of the father. either Openly or privately.^' (') 

2. The partition during life-time of the father, which is 

■Expoaitiou. of the above permitted (hy law), must be made 

either openly, that is, in presence of 
relatives, &c., or privately, that is, secretly, according to law, 
i. e. without violation of the law. 

3. Kdtyayana explains the mode of such partition :— 

Kityiyaua-, tert in favour " partition is declared legal by 
of equal partition. which the parents and brothers take 

the entire estate in equal shares.” 

4. The meaning of this text is that, where, in a parti- 

Eiporition of the above Parents and others take in 

text of Katyhyana, equal portions, but not otherwise, 

the whole estate belonging in common to the family, such 

(1). This passage is rendered in II Digest, page 205, thus ;—“ While the 
father lives, the estate may be divided vrith hh consent, openly or privately, 
according to law.” This version does not seem to agree with the original 
text as cited in the Sraruti Chandrika, for two reasons: Istly, the Sanskrit 
word “Anumatah,” occurring in the original text, implies “ permitted,” and 
goes to qualify ** VibhagaU” (partition), and there is nothing in the original 
text justifying the insertion of the word “ his” in the translation ; £ladly, such 
a version would militate against the several passages in the previous chapter, 
which allow partition in many instances, during lifetime of the father, eSgainst 
his will and at the instapoe of the sons only. 
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a partition being recognized by law, is declared to be one 
made in conformity with the law. 

5. Baudhayana, in order to shew that there is a different 

law by which a partition assigning 

Baudbayana’s doctriue. ^ i i i i i .1 

^ a greater share to the eldest brother 
is declared legal, premises as follows : 

6. The shares of all are equal, it being without dis¬ 

tinction laid down in the(J ruti, 'Menu 
distributed his heritage among his 
sons.* ^ 

7. In the Scripture (called Brahmanum) treating of par- 

Exposition of the above during life-time of the father, 

passage- it Js said, " Menu distributed his 

heritage among his sons.*’ No distinction is observed here 
as to the shares of the several sons. Under the principle 
that equality must be the rule, where there is nothing laid 
down to the contraiy, it appears from this (yastra alone that 
the shares of father and sons are all contemplated to be equal. 

8. As for the eldest son, the same author (Baudhayana), 

Baudhiyana’s pas«>ge iu Observing that another ^rutid) sane- 
favour of partition, tions a greater share being allowed 

to him, says, Let the eldest take one most excellent chattel 
(Dhana) ; it being declared in (Jruti:—‘ It is necessary to 
gratify the eldest son with wealth (Dhana).’ ’* 

9. Baudhayana, in using the words “ one most excel- 

Attentiott drawn to tho chattel,” draws attention to the 

singular number in which use of the term Dhana” in the 

the word Dhana” is used , , , 

in the Cruti. Singular number in the 

Certain orma in the pas- 10, “ Necessary to gratify,’? means 

X cited in para. 8, ex- , _ 

led. necessary to please. 

11. A*pastamba, too, accordingly :—^‘Having gratified 


A’pastamba's passage in 
favour of unequal partition. 


the eldest son with one chattel, let the 
father, in his life-time, distribute the 


heritage among his sons in equal shares.” 


(1). .This is the different law referred to in para. 5, but this law prevaUed 
in fomfer ages (chap. iii. paras. 18 and 19), and was applicable to self¬ 
acquisition alone. chap. viii. para, 19. 
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12. The father, when aJive, after having satisfied the 

Exposition, of the above first or eldest 8on Vith one superior 
chattel, deducted out of tho com¬ 
mon wealth, may make a partition of the remainder by 
assigning to himself and ffis sons, inclusive of the eldest, 
equal shares. 

13. Thus, the deduction is made solely on account of 
Why and how deduction Seniority in birth, and that deduc- 

” must be of one chattel only, 

the best of all. The residue must be divided in equal por¬ 
tions. This must be considered to be the other mode of 
legal partition. 

H. Of the two modes of par^cition prescribed, as above 

Father to Mlwt on. or para. 8, and 

the other mode of partition. Baudh&yana, para. 8, respectively, 

that which the father wishes to follow,’he may adopt; for, 
in a partition made by the father, he alone is the lord, and 
the selection of one or the other mode of partition rests 
entirely with him. 

15. Y&jfiavalkya,(*) referring briefly to all the above 

Yajnavaikya’.textrecog. Principles, states: “If the father 
uizing both the modea. should make a partition, let him 

separate his sons (from himself) at his pleasure, and(2) either 
(dismiss) the eldest with the best share, or (if he choose) all 
may be equal sharers.’* 

16. In the second hemistich of the above (^loka, the two 

Expoation of tho above partition above shewn have 

passage. been indicated in the inverse(3) order. 

The first hemistich must be understood to declare that the 
adoption of one or the other of the above two modes is a 
matter entirely within the discretion of the father alone, 

(1) . Mit—chap. L tec. ii. para. 1. 

(2) . Here commences the second hemistich of the text. • 

(3) . T^his is beoauee, in this treatise, equal parUiiou is sotioed first and 

then unequal partition.]] Whereas, in the text of YajoaTtlkyai the ttyem is 
the order. .. 


CHAP. 11 SEC. I.] 


OF THE FATHER. 


2S 


and not of the sons also. Therefore, whichever mode the 
father chooses to adopt by bis own will, must assented 
to by the sons, although they may not like the same. 

J7. Accordingly, the same author:—“A legal distri- 

Another Uxt of ytjn.v. by the father among 

alkya shewing that a itfgaily sons separated With greater Or less 
partial distribution is valid, , , , , 

shares, is pronounced valid.” 

18. Sons other than the eldest are separated with less 

Exposition of the show shareB, DO greater share being pw- 
text. scribed in their case. The eldest 

being vested with a right to a superior share is separated 
with a larger portion of flie^roperty; thus, in the case of the 
eldest and the other sons, the father is at liberty to adopt, 
what is called ** a partition with deduction.” Nevertheless, 
the sons are to assent to it, such a mode of partition being 
sanctioned by law and declared above to be legal. 

19. Nareda, too, holds the same principle : For such 

N«reaa’8textontheEam. Separated by their 

father with equal, greater, or less 
allotments of wealth, the distribution actually effected is 
the legal one, for, the father is the lord of all. 

20. Where the father gives equal shares to all his sons, 

Exposition of the above eldest ought not to express dis- 

satisfaction by saying ‘'One best 
chattel was not given to me by the father in excess.’’ Like¬ 
wise, where the father makes unequal partition, the younger 
brothers should not express dissatisfaction by saying ** Less 
shfres were given to us by the father, while a greater share 
was assigned to the eldest.^’ For, in either case, the father’s 
will alone renders the partition legal. If it be asked bow 
this can be, the reply is to be found in the text itself (para. 
19) which states (in conclusion) “ the father is the lord of 
allthereby meaning that the father is at liberty to*effect 
any kind of partition he likes. 
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21. Those that do not abide by a legal partition made 

^ , are punishable. Accordingly, Bra- 

BranaspatLBtext to show . ^ 

that scnsmtifcabideby a le- haspati:—‘‘ ooDs to whom equal, less, 
gal partition made by father. , . . , n ., 

or greater shares have been allotted 
by their father should maintain such a distribution ; other¬ 
wise, they shall be chastised.’’ 

22. To the words '‘allotted by their father,” should be 
Interpretation of the added the words '‘in tlie manner 

above text prescribed by law.” For, an allot¬ 

ment made in a manner dijScrent from that prescribed by 
law being illegal is not fit to be maintained. If, for instance,. 

An illepliy partial dia- a father, oi>t of liis property, even 
tribution la improper. though I'i is self-acquircd, gives one 

son a thousand "Nishkama” (gold coins) and dismisses 
the others with a simple " Kapardika” (shell) at his (fatlier’s) 
own pleasure, such a partition cannot hold good ; for, property 
vests only on such a kind of partition as has been recognized 
by popular practice. It cannot, however, bo said here that 
an unequal partition made at the caprice of the father is also 
one sanctioned by popular practice, because it is laid down 
in the SmrutKO (law), " Let him separate his sons at his 
'pleasure,' para, 15. The Smruti in question, it must be 
observed, does not contemplate such a kind of (capricious) 
partition. 

23. Apararka finally construes the above passage as justi- 

• Apararka-s conatructiod, ^ of partition of this 

rejected. (capricious) nature too, though such 

a mode is improper in itself. But this construction should 
be rejected as being opposed to the sound construction alcove 
set forth. 

24. It is hence settled that unequal distribution made 

by the fe,ther even of his self-acquir- 
Conoluaion. , . j' * i • i • 

ed property, according to his whims. 


CouoluaioQ. 


(1), , A Smruti, as already noticed in chap. i. para. 27,'shews simply the 
rules established in, and recognized by, the world from the earliest period. 
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without regard to the restrictions contained in the (JJastras 
is not maintainable, where sons are dissatisfied with such 
distribution. 

25. Apararka again says, that the words “ Either dismiss 

Apararka’s construction the eldest with the best share*^ used 

"Lv^^o^Tttiaalalky^ ^he text. para. 15, of Ydjnavalk- 
also rejected. ya, above quoted, embrace(i) all the 

modes of deduction prescribed by Menu in the passage, 
“ The portion deducted for the eldest is the twentieth part of 
the heritage^’ (chap. iii. para. 8) ; and by the other legisla¬ 
tors. This construction is also to bo rejected, for the words 
in question apply properly to that special mode of deduction 

Reasons for the rejec- alone, whicli is ordained in case of 
*'^*^“* partition during lifo-time of tho 

father by the passage, Let the eldest take one most excellent 
chattel, &;c.,'’ para. 8. 

26. Vrddha Brahaspati prescribes a different mode of 

Father is to have two Partition by allowing a greater sharo 
shares. Text of Vrddha Bra- to the father. The father may 
himself take two shares at a parti¬ 
tion made in his lifo-time.’\ 2 ) it must bo read here “ at a 
partition made the father himself in his life-time.’' 


Nareda’s text ou the same 
subject. 


27. Likewise, Nareda : Let the 
father, making a partition, reserve 
two shares for himself.’' 

28. By saying “ making a partition,'' it is made mani- 

Interpretation of the fesfc that two shares may be reserved 
above passage. -j^y father, Only where he, the 

fa^er, makes the partition, but not where the sons make it 
during his life-time. 


(1) . This is opposed to the doctrine of the Smruti Chandrika, vide para. 18. 

(2) . This is of the father’s property, b\it, iu coming to a partition of the 
ancestral property, the father and sons are entitled to like shares only—Mit. 
chap. i. sec. v. para. 5. According to the Bengal law, however, tho father is 
entitled it a double share even of the ancestral property—Jim. Vah. chap. ii. 
para. 20 ; sec also nek to chap. viii. para. 21 of this treatise. 
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29. Even in the cajse of partition made by the father, 

(^ankha and Likhita allude to a dis- 

t.x?a“iio«iortwoli;“i^to in regard to the father 

the father where there ia reserving two shares for himself :(U 
one son. ^ 

If there be one(2) son, let himself 
(the father) reserve two shares.'^ 

30. The word “ himself used in the passage refers to 

Interprstation of the ‘he father in each instance. By the 
above text. mention of the condition, “ If there 

be one son/’ the passage must be understood to apply 
to such a case only as where the father is past the time of 
begetting, or, in other words, where the father is decayed 
by age. ^ 

31. Hence, Harita allows an father a greater share, 

Harlta-, text allowing a o^en where he has got several sons, 

greater abare to the father thuS prescribes a mode of Un- 

where ho haa gob aeveral ^ 

■one also. equal partition between him and his 

sons. “ A father making a complete partition during his life¬ 
time, may either go to the forest or enter into the order 
suitable to an aged man ;(8) or, he may divide a small part 
of his fortune (among his sons) and remain in his house, 
keeping the greater part of it: should he become indigent, 
(4) he may take it back from them, and he must also give a 
portion to sons reduced to indigence.'’ 

(1) . In Jim. Vah. chap. ii. para. 59, this passage ia translated thus;—“If 
he be son of one father, he may allot two shares to himself. “ See also note 
to the above. 

(2) . Yachespati Mi^ra, with the author of Madanaratna and others, 
explains ** One” as signifying excellent, and pre-eminent, or, in short, virtuous; 
see note to Jim. Yah. chap. if. para. 59. 

(3) . The order suitable to an aged man] If the period for becomlB>| an 
anchoret be arrived, let him become an anchoret ; if the period for the order 
suitable to old age or that of a resigned recluse is come, let him make his 
resignation : or if neither of these be the case, the author declares he may 
remain having distributed allotments, having given them to his sons or other 
descendants. But if that, which he reserved, be wasted by consumption or 
use, may take back for his maintenance from his sons to whom he gave 
allotments—Daya-rahasya. Note to Jim. Yah. chap. ii. para. 57. 

(4) . Should he become indigent} Should the property reservedl>y him be 
expended (Acbyuta), or should he have consumed all hid wealth (Crikrishna). 
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32. The father, dividing among his sons a small fortune, 

EtpoBition of the above 

own portion and keeping to himself 
a greater part, namely, a double portion, may remain at 
home. If, when so remaining, he should become indigent 
and suffer for want of food, &c., he may then take from the 
sons so much of the wealth acquired by them with the por¬ 
tion allotted to them by himself as would be sufficient for 
the maintenance of his own fjimily. If, on the other hand, 
the sonspshould become indigent and suffer for want of food, 
&c., the father is then to give them a portion as before. 

33. Go to the forest] Become a hermit. Order suitable 

Certain term, in the pas- 

sage explained. These words indicate that the pas¬ 

sage is applicable to an aged father.(i) 

3^. Therefore, since a father, in. his old age, is depen- 

^ . dent on his sons, the purport of the 

Crutia quoted m support „ ,. . . , , ^ i 

of the above passage of yruti which says,It(2) IS the Same 

as that of the father running in dis¬ 
tress to his eon'" is reasonable in his case. Likewise, since 
a son takes but a small portion of his father’s wealth, the 
purport of the (Jruti, which says, **It(3) is the same as that 
of a son running in distress to his father” is reasonable in 
his case. The author (Harita) bearing in mind the abov® 
<?rutis, exhibits the principles of both of them, (namely, 
that of a father running to his son, and that of a son run¬ 
ning to his father), in his passage by the words (para. 31), 

Should he become indigent” and so forth. In order to 
sb^w that the rules contained in his own law in the passages, 
(para. 31), ''He may take it back from them,” and, " He 
must give a portion to sons reduced to indigence,” have 

(1) , Bub not very aged, as, in that case, the partition of inheritanoe wlU 
tahe place without the father’s wish under chap. i. paras. 81 and 32 of this 
treatise. 

(2) . ** IF’ refers to a religious sacrifice contemplated iu the Cruti. 

(8), here also refers to the same religious sacrifice. 
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their origin in (?rutij the author himself quotes concisely, as 
shewn below, two Qrutis bearing a similar import. 

35. “Another instance is given here of a (Jruti provid- 

ir»rita'« own passage, a sacrifice the means of 

quoting Cruti. supplying juice to a ‘graha’ or jar 

when it is exhausted. That (/ruti is, ' The father takes the 
place of the ‘ graha’ or jar called * Agrayanam,’ and the sons 
take the place of the other grahas or jars. If Agrayanara is 
exhausted or drained, the juice is supplied from the other 
grahas. Likewise, if the other grahas are exhausted or 
drained, the juice is supplied from the gralia Agrayanam.’(i) 
Thus it is explained.’^ 

36. Providing at a sacrifice t^e means of supplying juice 

Certain terms in the to a ‘ graha’or jar when it is exhaust- 
above passage explained. ed] Making arrangements for feed¬ 
ing a “ Somagraha” or jar in which the “ Soma” or Asolepias 
acida is employed, when it is emptied. “ Agrayana^’ is a 
kind of Soma jar. The other grahas are jars other than 
“Agrayanam/^ such as “ Aindravayava’’ (jar representing 
speech and breath) Szc, Exhausted or drained] Emptied. The 
particle “ Yiti^’ has been made use of in the concluding 
part of the above quotation as indicative of the other 9 
Thus it is explained] By using this expression, Harita 
means to say that he has explained the substance of the above 
Qruti by the two sentences, “Should he become indigent, ho 
may take it back from them,” and, “ Ho must also give a 
portion to sons reduced to indigence.’’ (Para. 31.) 

37. Here, too, (that is, even in the case contemplated 

by the text of Harita “A father 
made even in the case con- making a complete partition, 
templated by Hanta. 3 I j equal partition may be 

made, if that should be the will of the father; for, K^tyd- 
yana who explains the mode of partition during life-time of 
the father by the text, “ That partition is declared legal by 
whiclx'the parents and brothers take the entire estate in 

(1). Here the particle ** Yiti” has been used in the original text*to vyhich 
allusion is subsequently made. • • 
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equal shares/’ para. 3, declares the above mode of equal 
partition to be of universal application. 

38. If, therefore, in the instance under contemplation, 

the father, of his own will, should 
takTra®*/partition, then Ydjn- 

."Sr Y\jnav^rk“ xl! tho 

allotments equal, his wives to whom 

no separate property has been given by the husband or the 
father-in-law, must be rendered partakers of like portions.’^ 

39. The meaning of this text is, that where a father, 

„ ^ , even where he is old, chooses to ren- 

text of y^jnavalkya. der all, inclusive of himself, partak- 

er§ of equal portions, then he ought 
to take, on account of each of his wives, a share equal to 
that taken by himself. Hence, the doubt whether tho 
above text of Yajiiavalkya is not opposed to a passageCO of 
Harita, which declares ; Partition does not take place 
between a wife and her lord,” is also removed/^) Thus, every 
thing is rendered right. 

40. Where a son, from ability to earn wealth, does not 

wish for his share of the paternal 

a son who needs not a full estate, the father IS to separate him 
share. Text of Yiijnavalkya. _ , . , ,, . , . 

from himself by allowing him so 
much of his portion as he is willing to accept. According- 
ly, Ydjhavalkya : The separation of one who is able to 
support himself and is not desirous of participation may be 
completed by giving him some trifle.” 

41. Again, where, during life-time of the father, the sons 

themselves (without tho father’s 

CTo'lfrdSrbg“l?e.«mTof agency) make tke partition, equal 

the father, there is to be distribution is the only mode of par- 
equal distribution only. ... . , , . , . ,, 

tition to be adopted in the manner 

enjoined by tho text of K^tydyana : That partition is 

declared, legal,” &c., para, 3. The reasons for this are,— 

(1) . This passage occurs also in chap. iv. para. 11 of this treatise. 

(2) , * Tills is because, according to Y&jnavalkya’s text, the wives do not 
take the share, birt*the lord takes it on their account. 
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Istly. There is no rule in the Rasters prescribing a 

ReasonsinBupportoftlie difierent mode of partition, where 
conoiuBioD. it is made through the agency of 

sons during life-time of the father. 

2adly. As shewn in the previous chapter when speak¬ 
ing of partition to be made by sons during life-time of the 
father, Nareda has enjoined equal partition by the text 
(chap. i. para. 35), which, after beginning with Let sons 
equally divide the wealth,’* proceeds when the mother is 
past child-bearing, and so forth.” 

42. Thus partition during life- 
time of the father is explained. 

Summary (by the Translator). 

I. A father making partition during his life-time may 
either divide the estate among himself and his sons in equal 
shares, or give one best chattel to the eldest son and divide 
the residue in equal shares. 

IL The selection of one or the other of the above two 
inodes rests entirely with the fatlier, and the sons have no 
voice in the matter. 

III. Where partition is made by sons during life-time 
of the father, for reasons noticed in paras. 30 to 37 of the 
preceding chapter, the shares of all must necessarily be equal. 

IV. Where an aged father makes partition during his 
life-time, he may take two shares for himself. 

V. But this right does not exist in the father where 
partition during his life-time is made by the sons. 

VI. From its being provided that a father possesses Up 
right of reserving two shares for himself where he is aged, 
it would appear that where the father is in the prime of 
manhood and makes a partition, as stated in paragraph 38 
of the preceding chapter, he possesses no such right, 

VII. .* An aged father retaining two shares for himself 
and dividing the rest among his sons, will be at liberty, 
when he is reduced to indigence, to resume ‘what he may 



OF THE FATHER. 


31 


CHAP. II. SEC, I.] 

have so divided, or, where the sons are reduced to indigence, 
he is to give again to them a portion out of the shares 
reserved for himself. 

VIII. Where the father, even where he is old, chooses 
to render all, inclusive of himself, partakers of equal portions, 
he will take on account of each of his wives a share equal 
to that taken by himself. This rule affords reason to infer 
that shares on account of wives are not to be taken by the 
father, where, at a partition made by him with his sons, he 
reserves two shares for himself. 

IX. Where, during the life-time of the father, sons make 
the partition, they are to make both their parents partakers 
of equal shares with them. (Paragraphs 3 and 41). 

X. Where a son, fron? ability to earn wealth, does not 
wish for his share of the paternal estate, the father is to 
separate him from himself by allowing so much of his 
(son’s) portion as he is willing to accept. 
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CHAPTEE II. 

SECTION II. 


PAKTITION AFTER THE FATHER’S DECEASE. 


referi ing to a father, declares : If he be 
dead, the partition of inheritance 


]. Haiita, 

ITarila’s text as to how 

partition is to be made on n j, 

the death of the father. should bo made equally.' 

2. Where the father is dead, tke partition of the family 
Exposition of the above estate which the brothers may make, 

passage. must be made equally only. 

3. Paithinasi, too, When the paternal inheritance is to 

Text of Paithinasi on the divided, the shares shall be equal 

subject. among tho brothers.” 

4. Paternal inheritance” means wealth forming the 
Exposition of the above Subject of inheritance. By the plu- 

passage. Pal of the word brother” being 

used in the above text, it cannot be objected to that where 
the brothers are of dual(^) number, there could be no parti¬ 
tion, tho term brothers” being used in tho text simply to 
denote the heirs to a common property. 

5. Devala, therefore, negatives partition where tho heir 
to tho family property is but one. 

Heritage is not divisible where there 
is but one (heir) of tho same class.” 

6. The words of the same class,” are used in the texl, 
in order to shew that, in some coua- 


Partition does not take 
place where there is but one 
heir. Text of Devala. 


The object of tho use of , . « , . 

certain expression in tlie tries, partition of heritage dOGS not 

above passage. where brothers of both 

equal and unequal classes exist. 

(1). According to Sanskrit Grammar, nouns have three numbers ; pingular, 
dual, and plural. 
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7. Accordingly, Menu : The son of a Brahmana, a Ksha- 
^ triya, or a Vai 9 ya, by a woman of 
the (^udra or servile class, shall 
not share the inheritance.’^ 


Text of Menu. 


8. The principle inculcated by this text is that, although 

there may be several brothers of the 

be^nrculratak.'treherit- and other classes, the sou of 

age to the exclusion of the unmarried(i) Cudra is not enti- 
Bon of a Cudra woman. ^ ’ 

tied to heritage. In such a case, the 
sons of the other classes alone (that is, of the classes not 
being (Judra) take the whole estate.(2) 

9. Lik ewise, even where there are several brothers of 

A qualiBed brother will ^ame class. One alone will take 

take charge of the estate the whole estate where the others 
where the others are dis* . ... 

qualified. Text of Sangra- are uiidcr disability to participate 

in the same. Accordingly, Sangra- 

hakara : The whole estate will be taken by the eldest where 

the younger brothers are disqualified, and by the middle- 

most(3) or the youngest,^3) where the eldest is disqualified.” 

10. The objector here sa 3 ^s that The heritage is nob 

divisible even where the several 
Objector a argument. brothers of the same class are without 

disqualification, for, it has been ordained by Menu, ‘The 

(1). It appears to me that the adjective “unmarried” has been used be¬ 
fore the word “ Cudra,” because, marriage in one of the approved forms does 
not take place betweeu oue belonging to any of the three superior classes and 
a Cudra woman, though the male issue which the Cudra woman bears to such a 
person is ordinarily called the brothet^ of his other sons by women of superior 
classes. Cudra in Sanskrit is a woman of the Cudra tribe, but the wife of a 
Cudra is termed Cudri. 

1^2). The illegitimate son of a Cudra by a concubine, not being a female 
slave, is entitled to maintenaace according to Hindu Law. See Muttusamj 
agavira Yettappa Naiker v. Veukatasubah Yettia^II M. H. C. R. 293 ; see 
also the decisions of the High Court in Pandya Talavar v. Puli Talavar— 
I M. H. C. R. 478, and Kulanday Nachiar v. Karaany Ammal and another 
in H. A. No. 86 of 1865, decided on the l7th May 1866. 

(3). Hero the word “middle-most’’ intends the next after the oldest, and 
those born after hSm are all comprehended under the term “ youngest,’* Cri- 
krishna—Jim. Yah, chap. U. paia. 37~Note, 
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eldest brother alone shall take the patrimony entire and the 
rest shall live under him as under their father/ ** It cannot 
be said/^ the objector goes on, that the above text simply 
recommends the common abode of brothers, for, there is for 
this purpose a separate text of Menu ‘ Either let them thus 
live together.’ 

11. Eoply. This is true, but the text Either let them 
thus live together’^ was introduced 
in order to commend the common 
abode of brothers of discretion. Whereas, the text “ The 
eldest brother alone shall take the patrimony entire, and so 
forth,” is intended to show that where younger brothers have 
not attained majority, common alv>de in the manner therein 
indicSited is imperative until they attain their full ago. This 
text therefore does not altogether negative partition o^ 
heritage among brothers of the same class. There is thu® 
no contradiction. 


12. The text of Nareda: Let the eldest brother, of his 
free will, support the rest like a 

Text of Nareda as to one « n i 

of the brothers taking charge fatkor or let a younger brother who 

of the estate where the jg capable, do flo. The Continuance 
others arc under disability. ^ ' 

of the family depends on ability,* 

is applicable to a case where all the other brothers are under 

disability. 


13. The text of Gautama: ‘‘ Or the whole may go to the 
first-born and he may support the rest as a father,” cannot 


Text of Gautama quoted 
and confuted. 


be said to bear an import similar 
to that of Menu, para. 10, for, the 


disjunctive particle ** or” used in the text, seems to indicate 


as an alternative, the taking of heritage by all such younger 


brothers as are possessed of discretion.(U Not only that 
this text does not really bear an import similar to that of 


(1). \yhereas, tho text of Menu contains no such alternative. It abso. 
lately provides, as above shewn, that tho eldest brother alone shall take the 
patrimony entire during the minority of the other brothers. 
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Menu, but it is also directly opposed(b' to (^ruti. It is hence 
to be discarded. 

14. A’pastamba, accordingly : Some hold that the 

eldest is heir, but this is contrary to 

ed^“\\'ow^hat”not‘*Tue ; it being recorded in Qriiti that 

eldest alone, bub all the < Meiiu distributed the heiitapre 
sons are heirs. ® 

amonghissons’ (without distinction)." 

15. The meaning of the above is that some ‘‘ A’chareyas’' 

Exposition o£ the above among brothers, 

the eldest alone takes the^atrimony, 
but this doctrine is directly opposed to (Jruti ; it being 
without qualification laid down in that portion of the Veda 
denominated “ Taittiriya(‘^)^Brahmanum/' that Menu dis¬ 
tributed his heritage among his sons.'’ 

16. The same author (A’pastamba) then expresses bis 

own opinion. All (sons) that are 

Opinion of A’pastamba, virtuous are entitled to shares.'’ The 
that all virtuous sons are 

entitled to shares. term “ sons IS Understood after the 

term “ all in the above passage. 

17. Brahaspati, too : Sons inherit the paternal estate ; 

Texfof Brahaspati on tUo ‘be shares of all are equal. ” » Sliaros" 
same subject. hore means the shares of both assets 

and debts. 

18. Accordingly, Yajnavalkya : Lot sons divide equally 

„ the assets and the debts after (the 

Text of Yajnavalkya as ^ ^ ' 

to assets and debts being demise of) their parents.’’ The debts 

referred to in this passage are debts 

Explanation of the term contracted by the father, for, {IS rcs- 
“ debts” used in the text. , , ^ 

pects debts not contracted by the 

father, the rule is that they should be discharged at the 

very time of partition, 

(1) . Because it permits the whole estate being taken by the first-born 
alone even where the other brothers are of competent age. 

(2) . This is a portion of the Vedas. It is included in the “ Yajur Vcila^’ 
and takes its rfame from “ tittiri,” a partridge. ** The text of tliis Veda being 
disgorged by Yajnavalkya in a tangible form, and picked up by tlio‘rest of 
VaisampayiJna’s disciples, who for the purpose assumed the sh.ape of par- 
tridges”—OVilson in Ws Dictionary on the word “ taittiriya”}. 
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3 9. Accordingly, Kdtyayana A debt contracted by a 
brother, a paternal uncle,or a mother 

wh^t*deMfai‘e^to“be“i8- Support of the family, must 

charged at the time of parti- \^q fully discharged by the co-heirs 

■when partition is made.^^CO 

20, Nareda sa 3 ^s that the debts contracted by the father 

^ Textof Nareda aa to pny- also be paid at the time of 

ingofi'the debts of the father partition. His passage is What 
at the time of partition. . . ^ , , , , 

remains in the paternal estate after . 
paying off the debts of the father, shall be divided among 
the brothers. Otherwise, the father continues a debtor.’\2) 

21. Gautama:—Out of the paternal estate, ‘Nava 
<?radha'^('^) or the obsequies of the 
deceased musb be performed, the 
heirs being assembled together.’’ 

22. Sangrahakara, too : Parti¬ 
tion subsequent to the demise of the 
father is to be made after the per¬ 
formance of Ekodclishta.’’(-^) 

23. From all the above texts, it is to be understood 

that if the paternal wealth be such 

When the text of Nareda i i • 

is to be followed and when as to leave a surplus alter defraying 

that of Y^juavaikya. expenses of “ Nava 9 radha” and 

discharging the debts contracted by the father, &c., the course 

prescribed by Nareda, para. 20, is to be observed. If not, 

the direction contained in the text of Yajnava]k 3 "a, para. 18, 

is to be followed. 

24. Even in respect of debts contracted by the father, 


Text of Qautaraa ae to 
faneral expenses being de¬ 
frayed out of paternal es¬ 
tate. 


Text of Sangrahakara as to 
partition being made after 
the performance of the fu¬ 
neral rites of the deceased. 


(1) . As to debts incurred by a manager and tho distinction when oVie of 
the members in a minor; see 6 Moo. I A. C. 393, and I M. H. C. R. 398. 

(2) . This passage is translated differently in II Digest, page 282. 

(3) . Nava Cradha means the first series of Cradhas collectively, or funeral 
offerings on the 1st, 3rd, 5th, 7th, 9th, and 11th days after a person’s demise. 

(4) . This is a rite performed in honour of the deceased aloTg.e in contradis- 
iinctipn to Parvana or double rite. It takes place at the funeral repast of 
the eleventh day from the decease—vide Dattaka Mimamsa, sec. iv. para. 72 ; 
section vi. para. 35—Notes. 
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some in their nature are such as should not be discharged 
^ , at the time of partition out of the 

Certain debts of the ^ , . . t. • • i* 

father are to be divided paternal estate. It IS imperative 

sliould be divided. Accord- 

inglj^ Katydyana: “The donation 

for religious purposes, an affectionate gift (Priti Dattam), 

and a loan the discharge of which was directed(n by the 

father himself, shall, when they are brought to light, be 

divided. They are not to be paid out of the patrimony.(2) 

25. The meaning of this text is that the' following 
Exposition of the above three kinds of debts, when they are 

passage. brought to light, that is, when they 

are discovered, are to be divided only. 

Istly. That which was intended for religious purposes. 
2ndly. Tliat which was promised by the father as a 
friendly gift. 

Srdly. That debt wliicli the father himself has directed 
that the sons should discharge. 

26. If a son, from ability to earn wealth by bis own 
Some trifle must be given lucrative occupation, does not wisli 

toasun not desiring a aha.-e. 

father, something must necessarily be given to him for the 

(1) . It seems to me that the direction herein contemplated must be to the 
eflect that the loan ought to be discharged by sons out of their own acquisi¬ 
tion and not out of the patrimony. Otherwise, the text will be found to be 
inconsistent with the text of Nareda cited in para. 20. It has, however, been 
held in Madras that a son is liable for his father’s debts only to the extent of 
the property iuherited by him from the latter—S. A. No. 12 of 1851, Mad. 
S. D. 1851, p. 13. 

(2) . This text is translated as follows in V. M. chap. iv. sec. vi. para. 2 :— 
‘^What has been given for religious purposes, and through affection, and 
the debt which has been added by himself, that (and) the visible (estate) let 
them divide ; [any other debt] is not to be given out of the paternal estate.” 

In II Digest, 481, the version of the above text appears as follows : — 

What has been given away for the religious purposes of om individual t a 
friendly gift, and a loan made on his sole account, shall, if discovered, become 
part of hitf allotment; /or, the property cannot be aliened by one parcener 
on his separate account.** 

The present translation is however made conformably to the interpretation 
of the author of the Smruti Chandrika. 
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purpose of obviating any future cavil on the part of his 
descendants, on account of his share. Menu accordingly 
^ ^says, If any one of the brethren has a 
competence from his own occupation 
and desires not the property, he may be debarred from his 
share,therestgiving him some trifle in lieu of a maintenance,’' 
27. Nareda, referring to a particular brother, states that 
, he shall bo allowed by the rest of the 

A brother actively em> , . „ . « , . 

ployed in the affairs of the brethren, grain, &c. ill excess oi liis 

share, on tlie principlo that reward 
should increase in proportion to exer¬ 
tions. He who, being actively emploj’ed in the affairs of 
tlie family, performed the business thereof, shall be sup- 
pliedCU by his brethren with food, raiment, and beasts of 
burden.” 

28. Thus, equal partition after the 

End. p 1 1 , 1-1 

fathers decease has been explained. 

Summary (hy the Translator.) 

I. Partition by brothers on the demise of their fatlier is 
to be made equally only. 

II. According to tlie practice prevailing in some coun¬ 
tries, where there may be several brothers of the Qudra and 
other classes, the sons of the other classes take the whole 
estate to the exclusion of the son of the Q udra class. 

HI. The eldest or any other brother duly qualified 
must support the other brothers incapacitated by minority 
or other causes. 

IV. Even where all the brothers are of competent ago 
and duly qualified, they may live together, instead of divid¬ 
ing the family property among them. 

V. Debts and funeral expenses are to be paid out of the 
paternal estate. 

VI. Where the paternal wealth is such as to leave a 
surplus.after defraying the funeral expenses and discharging 


(1). This, 1 suppose, must be at the time of partition. 
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the debts of the father, the debts are to be at once paid before 
making the partition. Where, on the contrary, the estate is 
small, the assets and the father’s debts are both to be divided, 

711. As for family debts net contracted by tlie father, 
they must be fully discliaiged at the time of partition. 

7III. A donation for a religious purpose, an affectionate 
gift, and a loan, the discharge of which was directed by the 
father, must be divided and not paid out of the patrimony. 

IX. Partition after father’s demise is not to be made be¬ 
fore the performance of his funeral rites called “ Ekoddishta.” 

X. Some trifle must be given to a son, who, from pos¬ 
sessing a competence, needs not a share. • 

XI. A brother actively tmployed in managing the affairs 
of the family is to be remunerated by grain, &c. 
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[chap. hi. 


CHAPTER III. 


UNEQUAL PARTITION. 


1. Braliaspati: —All sons shall share equally the wealth 
Text of Braliaspati as to of the father, but of those, he who 

givlntfason*’endowed'with endowed with Science and good 
science and good qualities, qualities' is entitled to receive a 
greater poi'tion.''’(i) 

2. If sons (outcasts excepted) entitled to inherit the 

father^s estate, be equal in the pos- 
^^ExpoBitioa of the above destitution of learning 

or the like, they shall all have equal 
shares. If, on the contrary, they be unequal in point of 
learning or the like, such of them as are endowed with 
learning or the like, will be entitled to receive a great por¬ 
tion either by way of deduction or unequal distribution. 

3. Katydyana, however, says that a title to receive a 

Text of mydyana allow- greater portion of the inheritance is 
ing greater share to a virtu- . t . 

ousBon. created in one, not by his being 

more learned, but by his being more virtuous than the rest. 

** The learned should award superiority of share in propor¬ 
tion to the likelihood of the wealth acquired in partitio’^ 
being devoted to the performance of religious rites.^ 

The above text applicable 4. This text must, however, bo 
to cases of considerable j j. j . i i 

wealth. understood to apply to cases where 

the wealth is considerable. 

(1). ^As in wealth, so in debts also a greater portion is to be allowed to 
one endowed with science and good qualities.—chap. ziv. para. 3 of this 
treatise. 
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5. Hence, Menu :—“ Among brothers equally skilled in 

^ , performing their several duties, there 

courae to be pursued where IS no deduction of the best in ten,(*) 
the e.tat«i. .mall. ' but some trifle should be given to 

the eldest as a mark of veneration/’ 

6. “■Qpduction” is that which is deducted out of the 

Exposition of the above paj^tible estate for the purpose of 

being given to the eldest, &;o. The 
words in ten,” are used in the text to signify a limited 
extent of property, sufficient only for maintenance. 

“ Their several duties” mean such duties as are observable 
with reference to the class to which the parties in each case 
belong. * 

7. It is hence to be understood that, in the case of 
brothers all of whom are equally assi¬ 
duous in the performance of their 
several duties, even where there 

should be considerable wealth, there is neither deduction 
nor the giving of a trifle as a mark of veneration ; the per¬ 
formance of duties being equal (among all). But where the 
estate is limited, and brothers are unequal in learning and 
the like, although no deduction can be made by reason of 
the property being sufficient only for maintenance, yet some 
trifle alone is to be given to the eldest(2) as a mark of vene¬ 
ration. The conclusion therefore is, that deduction is allow¬ 
ed in partition, only among such brothers as are possessed 
of considerable wealth, and as are unequal in point of learn- 
and the like. 

Menu also details the mode of deduction. “ The por- 

Text of Menu detailing deducted for the eldest is the 

the mode of deduction. twentieth part of the heritage, to¬ 
gether with the best of all the chattels; for the middle- 


Conclusiona from the 
above texts of K^ity^yana 
and Menu. 


(1) . ‘‘Beat in ten” aignides the moat excellent chattel among ten chattels. 

(2) . With reference to the construction put upon the word “ eldest” in 
para. 9 dt this chapter, I think the term ** eldest” here, too, must mean a 
brother both senior in-birth and superior to all in learning, and the like. 



42 UNEQUAL PABTITION, [CHAP. HI. 

iuobUO half of that; and for the youngest, a quarter 
of it.” 

9. “ Eldest” is that brother, who is both senior in birth 

Exponition of the above superior to all in learning and 

text. the like. He is to get a twentieth 

part, namely, one part in twenty out of the partible estate, 
as also one chattel the best of all. Then, half of thrft, namely, 
one part in forty, out of the same estate with one chattel of 
a middle-sort, is to be set apart for one, who is middle¬ 
most both in birth and learning, and the like. And a quarter 
of it, i.6, one part in eighty out of the same estate, together 
with an inferior chattel, is to be assigned to the youngest, 
i.e, the last in birth, as also in learning and the like. 

10. Menu also prescribes the mode of dividing the 

residue. If a deduction be thus 

divfd.d.%«t oThleui''® of residue 

be allotted.*^ 

11. The meaning is, that the pro- 
t^Bxpoiition of the nbore pg^ty remaining after deduction is 
to be divided equally. 

12. Or, if in the same case, (that is, in the case in which 

Wher. no deduction i. deductions have been contemplated 
made, unequal distribution above), unequal division should be 
may be effected. Text of i »» i.i i. xi. 

Menu. made, Menu says that there could 

be no deduction. But if there be no deduction, the shares 
are to be distributed in this manner, let the eldest have an 
additional share, and the next born a share and a half, 
and the younger sons each a share : thus is the law settled.*^ 

13. By saying let the eldest have an additional share^J.^i- 

ib is meant that he is to have t^o 
Expoiition of the above gh^res ; it being declared by Gau¬ 
tama, “ Or the first-born shall have 
Pamge of Gautama. shares.” “ First-born” means 

one who is first also in learning, and the like. 

(1). Here the word middle-most intends the next after the eldest, and those 
born after him are all comprehended under the term youngest—Ciikrishna, 
J. V. cLap. ii. para. 87—Note. ' ‘ 
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14. Hence^ Bmhaspati:—** The eldest (or he who is pre- 

Postage of Brahaspafci on eminent) by birfch, science and virfcu- 
the tame subject. ous qualities, shall receive two shares 

of the heritage.*’ 

15. It would thus appear that it is not the seniority of 

^ ^ , birth alone that entitles one to a 

Conclusion fromthe above i i • 

texts of Menu, Gautama, greater share by way of deduction 

and Brahaspati. unequal distribution, but also 

superiority in point of learning and the like. 

16. This iinequal(l) partition does not, however, prevail 

Unequal j^avtition does Sangrahakara 

not prevail in Kdi age. As the duty of an appointment (to 
Text of Sdugrahdkara. . , . . i \ i 

raijfe up seed to another) amJ as the 

slaying of a cow for a victim are disused at the present day, 
so is now partition with deductions.” 

17. The words at the present day” and ‘‘now” are 

Explanation of oerUia in Order 

terms iu the above text. to indicate the present Kali age. 

18. Hence in the Purana, Second marriage of a marri- 

A pas^tge from Purana primogeniture, slaying 

quoted. of a COW, procreation of offspring by 

a brother, and bearing an earthen pot called ‘ Kamun- 
daloo,*(2) these five are forbidden in the Kali age.” 

19. Primogeniture] Superiority of share on account of 

Exposition of the above eminence in birth and learning. Slay- 
passage. ing of a cow] Slaying in a sacrifice. 

Bearing an earthen pot called “ Kamundaloo”] Bearing an 
earthen pot called “ Karaundaloo*' by a “ Grahasta” or 
^^usekeeper. 

20. Daraiswara, too, says as follows on the same subject ; 

D.niiewar»-s text on the “ The text ‘ the portion deducted for 
same subject. the eldest is the twentieth part ot 

the heritage,* is not commented upon ; it bein^ greatly 

------— —^ 

(1) . Here the term “ unequal partition’* includes also a partition ^itb 

deductions. 

(2) . This is an earthen pot generally used by a Sanniaai” or asoetiOi It 
Is a symbol of the fourth order. 
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abhorred by the world.'' Add here the words in the Kali 
age," for, in Dwapara(l) and other ages, it was capable of 
being practised, and had not therefore been greatly abhorred. 

21, Viswarupa says: ‘^As the injunction ‘Offer to a 
Viswarupa’s paasage ob* venerable priest a bull or a large goat,' 

jected to. unfit of practical observance from 

its being opposed to the usage of the Oreat (Qist^chara); so 
is partition with deductions." This, however, is not right? 
for, where Smruti (law) and the usage of the Great are opposed 
to each other on any particular point, the inferiority in point 
of authority attaches only to the usage of the Great. This 
is deducible from the text of Vasislitha. “ An act is legal 
where it is sanctioned by Scripture and Law. In their 
absence, the usage of the Great is the authority." 

22. It is true that the offering of a bull, &c., is an act 


which is not supported by the usasce 

for the objection, 

there being no such usage of the Great, it is improper to 
say that it is opposed to the usage. It must only be said, 
as (^Jrikara has done, that “ the injunction ‘ Offer to a 
venerable priest a bull or a large goat^ is not to be observed, 
such not being the usage of the Great,” But it has not been 
so said (by Viswarupa). 

23. What Vijhane 9 vara says : “ True this unequal parti- 
Text of Yajnavalkya tiou is found in the sacred ordinances, 
objected to, must not be practised because 

it is abhorred by the world,”( 2 ) is not also proper, for, this too 
is not founded in truth. The people do not, in reality, 
abhor partitions attended with 

Reasons for the objection. , 1 j* 1 . 

ductions or unequal distributions. 
On the contrary, they seem to be anxious to allow a greater 
portion to the eldest and other brothers if endowed with 
science, gqod qualities, and virtuous acts. 


(1) . According to Hindoo OMters, there are four Yugis or ages: Krita, 
TraiU, Dwapara, and Kali. The prsMot Yugi, or age, is called KaU," 

(2) . Mit. chap. i. sec, Ui. para. 4. c r 
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24. The compilers of Laws, ‘'Qamboo/* *‘(?rikara/^ 
*'Devaswami/* and the*'like, have 

Reasons for nofc treating , i i *11 

in deteii the subject of de- published volumes even in the pre- 

ductions, &c. subject of deduc¬ 

tions, &c., under the impression that they are in some 
instances allowed by the usage of the Great. The* learned 
have, however, decided, with reference to religious books, 
Puranas, &c., that no such usage of the Great exists in the 
Kali age. We therefore thought that to treat the subject 
in detail would only swell the work uselessly, and accord- 
ingly gave but a hint of the matter. 


Summary (b¥ the Translator). 

I. Unequal partition is of two kinds, partition with 
deductions and unequal distribution. 

IL Partition with deductions is that partition in which 
one part in twenty, together with the best of all the chat¬ 
tels is deducted out of the partible estate for the eldest by 
birth, science, and virtuous qualities, half of that for the 
middle-most, and a quarter of it for the youngest, and the 
residue is divided in equal shares among all the brothers. 

III. Unequal distribution is that partition in which two 
shares are given to the eldest by birth, science and virtuous 
qualities, a share and a half to the middle-most, and a share 
to each of the younger brothers. 

IV. Unequal distribution takes place where partition 
with deductions is not resorted to. 

V. Neither partition with deductions nor unequal dis¬ 
tribution takes place where the estate is considerable and 

brothers are all alike in learning and virtuous qualities. 

VI. Where, however, they are unequal in learning and 
the like, partition with deductions or unequal distribution 
takes place where the estate ia considerable, but, where the 
estate is small, some trifle alone is given to him who is first in 
birth as afeo in learning and the like as a mark of veneration. 

VII. Unequal partition, whether of the nature ot parti¬ 
tion with deductions, or of unequal distribution, does not 
prevail in the Kdli or present age. 
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CHAPTER IV. 


MKAilEa aleot^sd to provide for widows and for the nuptials of 

VJ^ARKIED DAUGHTERS. THE INITIATION OF UNINITIATED BROTHBIIS 
DEFRAYED OUT OP THE JOINT FUNDS.* 


1. Vd!sisbtha :—** Partition of 
pr^nai?, tbe*p “"t iMon heritage (takesplace) among brothers 
a^r'the delivery (having waited) until the delivery 

Vasiahtha. of such of the women as are child- 


text. 


less, (bnt pregnant).’’ 

2. The word “ women” in the text refers to the widows 

Kzpusiiion of tUo above of the fatijer. J.he word childless 

means having child in the womb. 

Until the delivery” means until the child is brought forth. 
In such a case, partition among brothers who have continued 
to live together does not take place till after the birth of 
the issue and its sex is known. The general(l) rule of 
making partition immediately after the obsequies of the 
deceased are performed, does not apply to this case. 

3. The objector here says that the wording of the pas- 

Objector pninteout the 0 above quoted, admits 

most natural coustiuctiou Qf most natural constructi^ff^ 

of the above passage of .11 

Vasishtha. that partition of heritage takes place 

among brothers and childless widows of the father, after the 
performance of his obsequies. He asks why should this 
construction be overlooked ? ( 2 ) 


• The ^partition contemplated throughout this chapter is tkat partition 
which takes place after the father’s decease. 

(1) . This rule ie to be found in chap. ii. sec. ii. para. 22 of this tmtise* 

(2) . See on this subject note to Mit, chap, i, see, Yi.qAira. 12. 
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4. Beply, It is overlooked because the words “ Until 

The above oonetruotioD delivery of Suoh of the Women 

rejected from its contain- as are childless/' convev apparently 

ing a contradiction and . . • i . . 

from widows not being en- A* ineauing inconsistent with such a 
titled to participate as heirs, construction, and because females 

are incompetent to inherit, and consequently no partition 
^ heritage could 1iake place among 

Passage of Baudhfiyana t i Vb ^ 

on the subject of the in- them. Accordingly Baudhdyana 

Ol lemaioa to commencing with “A woman is 
entitled,’^ proceeds ‘‘ not to the heri¬ 
tage, for, it is stated in Qruti that females and persons 
deficient in an organ of sense or member are deemed incom¬ 
petent to inherit.” 

The particle Hi” used in the above passage conveys the 
sense of for” or ‘‘because.” 


5. The conclusion hence is that because it is stated in 
Conclusion from the above the (Jruti that persons deficient in 

passage of BaudUayana. orgau of sense or member, i. e, 

persons who have lost it by reason of disease, &c., as well 
as females, are deemed incompetent to inherit, therefore 
females are not entitled to heritage ;(1) that is, to wealth 
descending from the owner and admitting of partition. 

6. By saying that persons deficient in an organ of sense 

or member and females are deemed 

rao^lal o^theSlov.;! incompetent to inherit, it ia to be 

the Veda called “ Taitti- understood that the substance of the 
nyam. 

Veda called TaittiriyamO-^) to the 
^^ect that females and persons wanting in an organ of sense 
or member are incompetent to inherit, has been recited. 

7. Here, however, an objection arises. If females are 

incompetent to inherit, how then 
Objector • argument. did Ydjfiavalkya say “ Of heirs divid- 


(1) . For e*xceptioQs to this rule, eeo chap. zi. sec. i. para. 56, ai^d see. v. 

para. 3 of this treatise. 

(2) . S%e note to chap. u« sec. it. para. 15 of this treatise for an explanation 
of this term. * • 
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[chap* IV* 

ing after the death of the father, let the mother also take 
an equal share’'?(l) How did Veyasa say ; “ Ev^en childless 
wives of the father are pronounced equal sharers, and so 
also are all the paternal grandmothers: they are declared 
equal to mothers and Vishnu, too, “ Mothers receive allot¬ 
ments according to the shares of sons, and so do unmarried 
daughters”? These passages providing shares for mothers 
and the like must be incorrect, should the females be incom¬ 
petent to inherit. 

8. The reply is, they are fully correct. With regard 

^ j to those that are incompetent to 

inherit, passages directing the allot¬ 
ment to them of heritage. (Ddya) may be incorrect, but not 
those which simply direct portions (Am 9 am) to be given to 
them. Am 9 am signifies a portion and not (a share in) the 

Difference between “Am- heritage (D4ya). We find it inserted 
c»m”»ad“D&y«,” explained ^ 

(Am 9 am) may be given even out of property belonging in 
common to several. 

9. Although the mother is disentitled to a partition of 

the heritage from want of property 

Mother entitled not to . i 

“ Dkya” but to “Am 9 am,” the same, yet, since she possesses 

Reasons for the above. interest(2) in the partible wealth 

by reason of her being the widow of the deceased father, 
Ydjnavalkya and others must be understood to have per¬ 
mitted her, in compromise of such interest, to take wealth 
sufficient for her needs by way of a portion. 

10. Mit4k3harA(3) defines the term heritage (Daya) to 

be “ wealth which becomes the pr^ 
the term “ heritage,” ob- perty of another solely by reason of 
jected to. relation to the owner.” If this 

definition were correct, the widow’s share, from the term 

heritage” applying to it, according to the opinion of 

(1) . Ae for the portion of a mother at a partition taking place during 
lifetime of thefatkeTf see chap. ii. sec. i. para. 88. 

(2) . Vide chap. ix. sec. ii. para. xiv. and chap. xi. sec. i. para. 19^ of the 

treatise. • • 

(3) . Mit. chap. i. see. i. para. 2. 
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Mitakfihara, would become always divisible. But heri¬ 
tage,” the inherent quality of which is 'partihilityt does not 
apply to the case of the wealth of a husband or wife in the 
world. Under the definition, however, of heritage,” as 
given by Mitkkshara, the term becomes applicable also to 
that (portion of the) wealth of the husband, of which the 
■widow(i) becomes possessed, she acquiring it solely by rea¬ 
son of her relationship to the husband. But this is oppos¬ 
ed to the (Jruti,(2) which declares females incompetent to 
inherit. 


Author’s definition of the 
term “heritage.” 


The wealth which a 
widow takes is not heritage. 


11. Our opinion therefore is, that the term heritage sig¬ 
nifies only that wehlth which ia 
capaMe of partition and which be¬ 
comes the property of another solely 

by reason of relation to the owner. The wealth which a 
widow takes is not heritage, since it 
is not capable of partition. Accord¬ 
ingly, a Stridhana derived from tho 
husband is always impartible ;(3) division of property be¬ 
tween husband and wife being never 
Reason for the same. world, and Harita having 

declared ** Partition does not take place between a wife and 
her lord.” It must therefore bo understood that a mother 
is entitled not to a partition of heri¬ 
tage in adjustment of a pre-existent 
Conclusion. simply to take so much of 

the wealth as she stands in need of. 

12. Hence, such a mother alone as is destitute of wealth, 


Text of Harita. 


(1) . It must be remembered that the term “widow” refers here to a 
widow having sons and not to a sonless widow. 

(2) . In a subsequent part of this work, this Cruti is expressly declared 
not to be applicable to a widow, daughter, or mother. But there, the widow 
referred to is apparently a sonless widow. See chap. xi. see. i. para. 56, and 
sec. V. para. ^ of this treatise. 

(8). See chap. ix. sec. ii. para. 26 of this treatise. 
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Mother, includea a atejt- 
mother. 

Text of Vishnu. 


[chap, ir, 

and nob a mother generally, is declared in Smruti or law 
An unprovided mother to be entitled to receive a share, 
abne entitled to r.oeiv. . SmiutiA mother, if sTie be 

AtexifromSmrutiqnot. in a partition by. 

ed. sons, take an equal share. 

13. The meaning is that, during partition by sons, subse- 

Expoaition of the above decease of the father, the 

passage. mother will take an equal share, only 

where she lias no dower, i.e. her own separate property.(i) 

14. The word mother^^ includes 
mother includes a step- a step-mother, it being said by 
Vishnu, **Mothers receive allotments 
Text of Vishnu. according to the shares of sons.^^ 

15. By the qualifying terms “if she be dowerleas,” made 

Inferences deduciblefrom the text, para. 12, it is 

a certain expression iu the inferrible that where a mother, by 

^ ^ means of her own separate property, 

is able to maintain herself and perform such religious duties 
(requiring for their accomplishment 
the use of wealth) as are observable 
take no share^ut of her hus- by her, she can take no share out of 
band s wealth, husband’s property. If the sepa¬ 

rate property of a mother be insufficient for the above 
purposes, then she, notwithstanding her possession of 
such property, is to take a share, 

touke'outrherhuitnd'JI which, however, is not to be equal 

wealth, wheie her separate * g, SOn, but less than that, 

property is insumcient. 

proportionate to her wants. 

16. Accordingly, where the estate fonning the subject 

of partition is large, the mother, 
What share a mother, though destitute of Separate* pro- 

though destitute of separate ® ^ i r 

property, is to take out of perty, is not to take an equal share, 
the estate is large. but sucli an inferior share as may 

be sufficient to meet her own wants* 


What share a mother is 
to take out of her husband's 
wealth, whei 6 her separate 
property is insufficient. 

16. Accordingly, 

What share a mother, 
though destitute of separate 
property, is to take out of 
her husband’s wealth where 
the estate is large. 


(1), Separate property] Peculiar property of a woman (Stridhana). Vido 
chap. U. icc. L of this treatise. „, 
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The condition imposed by the expression “ If she be dower- 
less’' shews that the taking of a share by the mother is on 
accou^ of her necessity and not in right of inheritance, as 
is the case with brothers. 


17 . By a mother taking not a fixed share but only so 


A mother is debarred 
from claiming more than 
the share of a son even 
v^here she needs it. 


much as she stands in need of, the 
word equal” used in the text, para. 
12, is not rendered useless ; for, the 
word serves to debar her, where the 


partible estate is small, from claiming more than the share 
of a son, on the score of its being needed by her. 


Daughters receive allot¬ 
ments not in right of in- 
heritauce but on account 
of marriage. 


Reasons for the same. 


18. Although Yishnu declares (para. 7) that daughters 
too are entitled to allotments accord¬ 
ing to the shares of sons, still it must 
be understood that this is not in 
right of inheritance, as in the case of 

brothers, but simply for the purpose of defraying the expenses 
of their marriages. 

The reasons are,— 

Istly. Because they possess no right of inheritance inn 
respect of a property, which though 
they have acquired an interest in it 
by birth, (^) bas not become their independent property, 
(notwithstanding the demise of the father) from its being 
partible not among them, (but among the sons only). 

2ndly. Because the adjective unmarried” is used in the 
text of Vishnu, para. 7, before the word daughters.” 

19. Since it is stated that a daughter takes a share not 
in right of inheritance but for the 
purpose of nuptials, it follows that 
the above text of Vishnu is appli¬ 
cable to a case where the estate to be 

divided is not considerable* 

20. Hence, Devala:—“ To unmarried daughters, a nup- 


Tejjjb of Viebnu, declaring 
daughters entitled to a share 
equal to that of a bod, is ap- 
pUoable to a case where the 
estate is small. 


' (]). Vide chap, ix. sec. fil. para. 11 of this treatise. 
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tial portion must be given out of the estate of the father,’' 


Text of Devala on the 
same subject. 


Text of Ydjnavalkya de¬ 
claring a quarter share to be 
allowed to the sister from 
the portion of every brt>ther. 


‘‘Nuptial portion” means fund re¬ 
quired for the expense of marriage. 

21. Yajuavalkya, after premising 
" are to be initiated/’(i) says, Sis¬ 
ters with a fourth part of (a 
brother’s) own share being given to 


them as an allotment.” 


22 . Whatever is the share of one son, one-fourth of such 


ExpoBition of the above shares is to be given to each sister^ 
and thus brothers are to get sisters 
married. 


from another 

8mruti on the same subject, married sisters take their one-fourth 
quoted. 

share of the wealth from brothers. ’ 


24f. .Each unmarried sister takes their, that is, during 
Exposition of the above partition after the father’s decease, 
wealth equivalent to one-fourth share 
from brothers. 


The passages quoted in 
paras. 21 and 23, applicable 
to a case where the estate 
is large. 


25. The above passages are ap¬ 
plicable to a case where the estate 
is not inconsiderable. 


Text of Kktyayana direct¬ 
ing the allotment of one- * 
fourth share to unmarried 
daughters and three shares 
for the sons, where the es¬ 
tate is not small, 

to be equal.”(3) 


26. Accordingly, Kdtydyana ;— 
‘^Eor tbe unmarried daughters a 
quarter is allowed and three parts 
for the sons, but where the property 
is small,(3) the portion is considered 


(1) . Initiation in this instance signifies marriage : since the previous cere¬ 
monies are not performed for females, but only for male children. * 

(2) . If the property be nob sufficient to defray the nuptials of a daughter 
with a fourth part of the amount receivable by a son, the property is said to 
be small—Jina. Vah. chap. iii. sec, ii. para. 36, Not^ 

(3) . The portion is considered to be equal] The translation pi this portion 
of the text in Jim. Vah. chap, iii, sec. it para. 35, runs thus:—“But the right 
of the o'wner (to exercise discretion) is admitted." In II Digest, page 297, the 
version of the same portion appears thusA daughter is considered as 
having a right to a svjlcienf portion without detorminin^ {he rate” 
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27. Here it must fee understood that one part is to be 
ExplaQiition of the above given to each of the unmarried 
daughters and three parts to each of 
the sons. 


Construction to be put 
upon the fourth quarter of 
theabovetext which declares 
the portion of an unmar> 
ried daughter to be equal, 
where the estate is small. 


28. The meaning of the fourth 
or last portion(i) of the above text,, 
para. 26, is that where the estate is 
siftall, the share of each sister is con¬ 
sidered by Vishnu and others as 


being equal to that of a son. 

29. The principle of the passage “ Where the property is 

... small the portion is considered to be 

The same principle appli- . 

cable also to a mother tak- equal, is by parity of reasoning, 
ing an equal share, v i x xi x 

applicable also to the case contem¬ 


plated by the text, para. 7, Mothers receive allotments 
according to the shares of sons.’^ 


Where the estate is not 
small, the share is but one* 
fourth. 


30. Hence, it is understood by 
implication that where the estate is 
not small, the share is but one-fourth. 


31. The phrase Three parts for sons'^ (occurring in 

„ , the text cited in para. 26) refers to 

Brothers get three shares , 

where they and sisters are cases where brothers and sisters are 
of equal number. But where « . i /ox • . 

sisters are of less number, equal number. (2) Where sisters 

brothersgetsomethingmore. j^gg nfiniber, the SOUS are tO 

have, not three parts, but something more.(3) 


(1) . This is the portion which contains the following sentence, “Where 
the property is small, the portion is considered to be equal.” Vide para. 26. 

(2) . This is because if there be one brother and four sisters, nothing will 
remain for the brother, if a quarter were to be given by him to each sister. 
If there be a greater number of sisters, the allotment by a brother of a 
quarter to each is impossible. Or, if there be one sister and many brothers, 
the sister would get a greater allotment than a brother, if a quarter were to be 
given to her by each dilfacr brothers, and this is inconsistent with the texts of 
law, which, under no circumstance, allow a sister more than the equal portion 
of a brother. 

(3) ., Supposing there are two sisters and four brothers and the family 
estate is worth I 00 Rupees, two hundred Rupees will be given to the twoi 
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32. Menu: “ To the maiden sisters, let their brothers 

Text of Menu directing portions out of their own allot- 

“artfrorthlirletpecti^^ ments respectively : let each give a 

allotments for maiden sis fourth part of his own distinct share, 
ters. 

(1) and they who refuse to give it 

shall be degraded.^^2) 

33. From the words **owd. respectively” used in the 

text, the Cleaning fairly deducible 

to e ».etherth?Su“w that whatever may be the shares 

of maiden sisters is greater brothers, one-fourth of all SUCll 

than that of brothers. 

shares is to be given by the brothers 
to maiden sisters. This text, however, having reference 
to a case w’^here the number of maiden sisters is greater, is 
not at variance with the text of the ancient Smruti.(3) 


34. It is not however necessary in this instance that 

the brothers, out of their respective 
Text of Menu shewn to , , i i i • /* at. 

be consistent with ancient shares, should Cdcfl give one-iourtu 

share to each of the sisters. How, 


in such a case, can this text be considered as inconsistent 
with the ancient one ? The inconsistency is totally re¬ 
moved by one-fourth share being allowed (as is inferrible 
from the text of Menu) to all the daughters in common 
and not to each of them separately .(4) 


sisters at the rate of 100 Rupfes each, being one-fourth of the portion (400 
Rupees) of each of the four brothers in the estate, and the remaining 1,400 
Rupees will be taken by the brothers at the rate of Rupees 350 each, which 
Is more than three-fourths of their respective portions. 

(1) . Let each give a fourth part of his own distinct share] This part of 
the text is understood differently by Mitdkshara— chap. i. sec. vii. para. 9. 

(2) . As to the different reading of this passage, see note to Jim. Yah. chap, 
iii. sec. ii. para. 36, and note to Mit. chap. i. sec. vii. para. 9. 

(3) . This I suppose is the Smruti, on the strength of which, the author 
declares that where sisters are of less number, the sons are to have not three 
parts, but something more. 

(4) . Thus, where there are two brothers and four maiden sisters, and the 
family estate is worth Rs. 1,600, one fourth of the shares of these two brothers 
in the estate, or in other words, 400 Rs. (which constitutes one*fourth portion 
of the whole estate) will, under the text of Menu, cited in jpara. 32, be given 
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^ 35. What was given, the maiden 

Maiden daughters to di- , -i j i . 

Tide equally among them daughters are to divide and take in 
what waa allotted to them, atnonf them. 

36. The text of Vishnu: “The initiations of unmarried 

„ . ,r. T. daughters are to be defrayed in pro- 

Tex t of Vishnu. ” ^ 

To what ca ..0 the above portion to his own wealth IS apph- 
text is applicable. either to a case. where no par¬ 

tition of heritage takes place from there being an only son, 
or to a case where brothers live in union. 

37 . The use of the word daughters’’ in the foregoing 

text is also intended to include the 

usld te’thf aw“teiUn. case of the unmarried sons of the 
dudes also unmarried sons, father. Hence, Vyasa:—Brothers 

whose investiture and other ceremonies have not been per¬ 
formed, are to be initiated in due 

thehdiuLlTbrotSto *^6 paternal wealth alone 

be completed out of the by brothers, whose sacraments have 
common funds. i i i i i tx 

already been completed. Unmarri¬ 
ed sisters are also to be initiated by their elder brothers 
according to law.” 

38. Brahaspati, too :—“ For younger brothers whose 
Te:.to£Brah».pationth« investiture and other ceremonies 

subject. have not been performed, their elder 

brothers shall perform them out of the collected wealth of 
the father.” 


39 . In this text, brothers” means brothers whose father 
Explanation of certain is dead. “ WhoBO investiture and 

term, in the above text. ceremonies have not been per- 

formed.”] Add to these words the phrase “ by the father.’* 

40. Therefore, Nareda :—“ For those whose initiatory 


# 

to the four xi^aiden sisters, and the remaining three-fourths will be taken by 
the two brothers. Ther^ is hence no inconsistency between this tex^ and the 
text of E&tyayana, cited in para. 26, which, likewise, allows a fourth share to 
unmarried daughters and three-fourths to sons. 
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ceremouies (n have not beqji 4*egularly performed by the 
Text of Nareda on the father; those ceremonies must be 
same subject. Completed by the brethren out of 

the patrimony.** 

41. Where, however, there may be no patrimony, the 
same author adds : “ If no wetalth 
of the father exists, the ceremonies 
of brethren(2) must, without fail, be 
defrayed by the brothers already 
initiated, contributing funds out of 


Where there may be no 
patrimony, the ceremonies 
of uninitiated brothers 
must be performed by those 
initiated, out of their oWu 
funds. Text of Nareda. 


their own portion.” 


(1) . Initiatory ceremonies] Samskara ; a succession of religious rites com¬ 
mencing on the pregnancy of the mother and terminating with the investi¬ 
ture of the sacerdotal thread or with the return of the student to his family^ 
and finally his marriage. These rites have been detailed in the following note 
of Mr. Colebrooke, in his translation of the Digest on text 134, chap. iii. book 
6: “ By these eight ceremonies I understand, 1st, Jktakarma; a ceremony 
oi^ined, on the birth of a male, before the section of the navel string, and 
which consists in making him taste clarified butter out of a golden spoon, 
2nd, Ndmakama; ceremony on giving a name, performed on the tenth day 
after birth ; or on the eleventh, twelfth or even the hundredth and first day. 
3rd, Nishkramana; carrying the child out of the house to see the moon, on the 
third lunar day of the third light fortnight from his birth ; or to see the sun 
in the third or fourth month. 4th, Anuapra^ana ; feeding the child with rice, 
in the sixth or eighth mouth, or when he has cut teeth. 5tb, Chfidilkarana ; 
the ceremony of tonsure, performed in the second or third year after birth. 
6th, Upanayaua ; investiture with the marks of the class, performed in the 
eighth year from the conception of a Brdhmana; but it may be anticipated in 
the fifth, or be delayed to the sixteenth year. 7th, Savitri; ceremony of 
investiture hallowed by the Gayatrf, which must nob be delayed for a Brdh- 
mana, beyond the sixteenth year : it should be performed iu the fourth day 
after the first investiture. 8th, Samavarttana; ceremony ou the return of the 
student from his preceptor’s house. The whole number of ceremonies, called 
** Samskara” as expiating the sinful taint contracted in the mother’s womb, 
and as effecting regeneration, in other words, as perfecting the class of a twice- 
born man, are ten. To the eight ceremonies now enumerated, must be there¬ 
fore added the ceremony which precedes conception (Qarbh&dhan§i) and mar¬ 
riage, which is the last of these sacraments. Rituals contain other ceremonies, 
two of which are mentioned in the text and in the preceding note, bub these 
are not essential. ” 

(2) . Of brethren] This reading is objected to by Jim. Vah. who reads 
Bhralrbhih purva samskrtaih •‘by brothers already initiated” instead of 
Bhiatrnaui purva samskrtaih “of brethren by those who are already initiated” 
—Jim. Vuh. chap, iii, sec. ii. paras. 4l and 42, and Note. 



67 


CHAP. IV.] PROVIDE FOR WIDOWS, &C. 

42. The ceremonies contemplated 

ConstruoHon to be put *.1 tlj. i 

upon thetenn “ceremonies” by this text commence With Jatakaf- 

in the above text. Upanayana.(2) 

43. The word “ceremonies’* takes here the above limited 

■D t u sense as the text says “ Must with^ 

atruotion. out fail be defrayed,” and as mam- 

age, &c. are not ceremonies that must without fail be per¬ 
formed ; the law permitting tlie life of a perpetual student 
(Nystika Brahmachari).t3) 

44. In the case of daughters, however, the word “ cere- 

lo what senaa the term used in the text, para. 41, 

ceremonies” must, be un- denotes marriage, there being no 
derstood in the case of ^ 

daughters. U[>anayana for them. (4) If there be 

no patrimony, the marriage must be performed by the 
contribution of funds of their brother’s own estate, marriage 
with females taking the place of “ XJpanayana” with males, 
and, as such, being indispensable. 

45. At the time of partition, an unmarried daughter 

takes also other property, such as 

taktroXtrth'rt!?: trinkets worn by herself and the 

by herself and the like. ]ike. Accordingly, Cankha, “ When 
Text of Cankha. . , . , 

partition of heritage takes place, the 

unmarried daughter takes the virgin trinkets, nuptial por¬ 
tion, and Stridhana.” 

46. When brothers divide tlie paternal estate, the un- 

Exposition of the above ^a'ried daughters take the trin- 
kets worn by themselves, the one- 
fourth share and the like given for the purpose of marriage, 
as well as the Stridhana given by the father, and the like. 


(1) . A ceremony ordained on the birth of a male, before the section of 
the navel string, and which oousiata in making him ta.ste clarified butter out 
of a golden spoon. 

(2) . Investiture with marks of the class, performed in the eighth year 
from the oouseption of a Brahmaua—Dattaka Mimansa,sec. 4, para. 23—Note. 

(3) . Vide note to chap. v. para, 7, for an explanation of this term; 

(4) . The ceremonies previous to marriage are nob performed for females 

but only for male children—Subodhini. See note to Mit, chap. i. sec. viii, 
para. 9. *• 

R 
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47. Baudhayana,too:—“Daughters 
shall take the mother's trinkets, 
hereditary or otherwise.’^ 

48. “ Hereditary”] Descended to the mother from the 

line of her mother—“ Or otherwise”] 
Trinkets worn by the mother, gained 
by any other means. These, the unmarried daughters 
shall take{l) during partition of the mother's property. 


Text of Baudht^yaiia on 
tbo same subject. 


Explanation of the text. 


Summary (by the Translator). 

I. Where, at the time of the father's decease, the mother 
is pregnant, the partition of heritage by brothers should be 
postponed until after the deliveiy. 

II. A mother or stepmother is entitled not to a partition 
of heritage in adjustment of a pre-existent right, but simply 
to take so much of the wealth as she stands in need of. 

III. Where, therefore, a mother possesses sufficient 
Stridhana, she can take no share out of her husband’s pro¬ 
perty. Where Stridhana is insufficient, she takes a share 
(which, however, is not to be equal to that of a son but less 
than that) proportionate to her wants. 

IV. Where she is utterly destitute of Stridhana, she takes 
an equal share with the son, provided the estate is small, 
but if the estate be large, she takes such an inferior share 
as may be sufficient to meet her own wants. 

V. A mother is, under no circumstance, to claim more 
than the share of a son. 

VI. Unmarried daughters receive allotments. They 
receive not in right of inhei itance as in the case of sons, 
but simply for the purpose of nuptials. 

VII. Where the estate is large, one-fourth of a brother's 
share is allowed to each of the maiden sisters and three- 
fourths of the same to each of the brothers. But where 
the estate is small, the maiden sister takes an equal share 
with the brother. 

(1). See chap. ix. sec. iii. para, 12 of this tfrlfeatise. 
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VIII. The rule allowing one-fourth of a share to each of 
the maiden sisters and three fourths to each of the brothers is 
applicable only to a case where brothers and sisters are of 
equal number. Where sisters are of less number, the shares 
of sons are something more than three-fourths. When the 
number of maiden sisters is greater, one-fourth of the whole 
estate is allowed to all of them in common and not to each 
of them separately, and they divide it in equal shares among 
them. 

IX. Where no partition of heritage takes place from 
there being an only son or where brothers live in union, the 
initiations of unmarried sisters are to be defrayed out of the 
paternal wealth in proportion to such wealth. 

X. Likewise, the initiations of unmarried brothers also 
are to be performed by their elder brothers out of the com¬ 
mon wealth of their father. 

XI. If no wealth of the father exists, the ceremonies of 
brothers (commencing with Jdtakarma’^ and ending in 
“ IJpanayana”) must, without fail, be defrayed by brothers 
already initiated, contributing funds out of their own 
acquisitions. Likewise, the marriage of sisters must also bo 
performed by their brothers out of their own estate, where 
there is no patrimony. 

XII. At the time of partition, an unmarried daughter, 
besides the portion given on account of her marriage, takes 
also the trinkets worn by herself and the Stridhana given 
to her by her father, and the like. 

XIII. During partition of mother’s property, unmarried 

daughters take trinkets worn by their mother as also those 
descended to their mother from the line of her mother or 
otherwise obtained by the mother. ♦ 
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C H A P T E R V. 


EXCLUSION FROM INHERITANCE. 


1 . Devala :—“ When the father is dead, an impotent* 

_ , , , man, a leper, a madman, an idiot, a 

pertiona inoompeteut to in- blind man, an outcast, the ofFspring 
of an outcast, and a Lingi (a perpe¬ 
tual student, hermit, sectary, or heretic) are not competent 
to share the heritage.” The meaning is, that the impotent 
and others are not entitled to inheritance on the death of 
the father. 

2. lingi] (l) a perpetual student (Brahmachari), hermit, 


Eiposition of the text of 


and the like ; also a sectary or here- 


Devalft. 
pata. Tho words 


tic, such as “ Kshapanaka” or Pd 9 u- 
when the father is dead” wore used in 
tlie text, para. 1, simply to indicate the period of partition. 
It is not thereby to be supposed that the impotent and 
others would be entitled to inheritance if a partition were 
to be made during the lije-time of the father, 

3. A’pastamba, in the following passage, declares they 
DUqualifted pareons are «■'« disqualified for inheritance even 

to be excluded eveu wheu when partition during the life-time 

partition takrs place during * ” 

life-time of the father. of the father is made. A living 

father should distribute the heritage equally among sons, 
excluding only such as are impotent, 


A pflpsage uf A’pastamba. 


mad, degraded, and the like.” 


* The impotent man is described aa follows by Kdtyhyana :—“ The man is 
called impotent, whose urine froths not, wliose feces sink in water, and whose 
virile member is void of erection and of semen.” See Jim. Vah. chap. V. para. 8. 
(1). This term is understood by Jim. Vuh. as signifying a person who 
^ has entered into a religious order of which ho wears the symbol— Note to 
Jim. Yah. chap. v. sec. xi. 
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The particle “ Cha'^ (and the like) used in the text, denotes 

Explanation of certain lepers, idiots, the blind, aad SO forth, 
terms in the pasBuge. Excluding] Divesting of inheritance. 

4. Menu enumerates peinsons excluded from inheritance. 

Mena’, enumeration of “Impotent persons and outcasts(i) 
disqualitied persons. are excluded from a share of the 

heritage, and so are persons born blind and deaf as well as 
madmen, idiots(2) and the dumb, and those who have lost 
a sense (Nirindriyah).-’’ 

Have lost a sense] Deprived of 
the power of smell or the like by 
disease or other cause.(3) 

5. Nareda, too :—“An enemy to his father, an outcast, 

Nareda .numaratcB dU- ^n impotent person and one formally 
qualified persons. expelled (Apapatrika) (4) take no 

shares of the inheritance even though they be legitimate: much 
less if they be sons of the wife by an appointed kinsman/’ 

6. “ Formally expelled” means formally degraded ; 

^ , Cankha and Likliita having declared 

hita excluding one formally “The heritablo right of him whO 
degraded. beon formally degraded (Apa- 

p^tii) and his competence to offer oblations of food and 
libations of water are extinct.”(^^) 


(1) , The doctrine of Hindu Law that outcasts are incapable of inherit* 
ance, has no bearing upon the case of the members of new families which have 
sprung from persons so degraded. See Tara Chand r. Reeb Ram. Ill M. II. 
C. R. page 60. 

(2) . The mental incapacity which disqualifies a Hindu from inheriting on 
the ground of idiocy is nnt necessarily utter mental darkness. A person of 
unsound mind, who has been so from birth, is in point of law an idiot. The 
reason for disqualifying a Hindu idiot is his unfitness for the ordinary inter¬ 
course of life. Terumagal Ammal v. Ramasamy Iyengar and "hnother. 
I M. H. C. R. 214. 

(3) . Have lost a sense, Nirindriyah] Literally an organ—explained by some 
a sense, as that of smelling or of sight, &c., but by others a limb, as the hand, 
foot, and so forth. See note to Jim. Vah. ohap. v. para. 7. 

(4) . Some read “Avapataka’* instead of “Apapatrika,” but both bear 
the same interpretation. Vide note to Jim. Vah. chap. v. sec- 13. 

(6). This passage is attributed to A’pastamba in the Viramitrodya. Under 
Act XXI of 1360, hpweyer, lose of caste is no ground of exclusion. 
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"^Apap^tri^^ is one who has been 
cxpelled(i) by kinsmen for heinous 
offences. 

Those who have assumed another 
order are excluded from participa- 
tion.^'" “ Another order' means an 
order different from that of a house¬ 
holder (Grihasta) or married man. 
Hence it must not be said that incompetency to inherit 
attaches to that kind of Brahma- 
chari also who is called (Upakur- 
vana), a temporary(2) student. The 
words ^‘another order’^ simply reiser to that order, the 
entering into which incapacitates one for the order of 
“ houseliolder.”(3) 

8, Vishnu, also;—The degraded, the impotent, those 
Vishnu’s enumeration of that are afflicted with incurable 

disqualified persons. disease, as well as such as have lost 

an organ (of sense or action) are excluded from inheritance.” 

9. By the adjective incurable’^ being placed in the 
Exposition of the above text before the term disease'^ alone, 

text of Vishnu. would appear that persons afflicted 

with impotence, loss of limb, &c,, that are of a curable cha- 


Explanation of the term 
‘ ‘A pap4tri” in the text. 

7. Vasishtha, too : 

Text of Vasishtha ex¬ 
cluding from participation 
those who have assumed 
another order. 


Explanation of the ex¬ 
pression another order” 
used in the text. 


(1) . Expelled] Deemed unworthy of intercourse, la conaeqneuce of 
offences or degradation from class, water is not drunk in company with him— 
Chddamani and Crikrishna. 

Formally banished with the ceremony of kicking down a jar of water as 
described by Yajnavalkya—Acbyuta. 

Excluded on account of wickedness, by all his kinsmen, from the oblation 
of food and libation of water—Mahejvara, See Note to Jim. Vab. chap. v. 
para. 3. 

(2) . The students (Brahmachari) are of two descriptions, professed or per¬ 
petual (Nysbtika), and temporary (Upakurvana). The perpetual student 
abandons his father and the rest, making a vow of residing for life in his 
preceptor’s family; but a temporary student makes no such vow, but merely 
attends bis preceptor for the purpose of instruction, and is soon married. 

(3) . Xn the note to Mit. chap. ii. sec. x. para. '3, tho expression “another 
order” is declared to signify an order of devotion. The orders of devotion 
are stated to be, first, that of tho professed or perpetual student; second, that 
of tho hermit; third, the last order, or that of the asoeHe, 
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racter, are also disquaJiliedC^) for inheritance. Hence it must 
be understood that such as appear at the time of diviaion 
to have been afflicted with impotence, &c. are excluded from 
their shares, and that the exclusion is not confined to those 
only that are naturally (that is by birth) impotent or the 
like.(2) 

10. KdtyAyana :—“ The inheritance is not fit to go(8) to 

Kity&yana specifies **1® » Woman married in irre- 

others disqualified for iuhe- gular Order, as also to the son of a 
ritance. ” 

woman espoused by her kinsman 
(Sagotra) and to an apostate from a religious order/’(4) 

11. The son of a woman married in irregular order] The 

Explanatiou ofcertaia son of a woman married in violation 
terms in the above text of of the rules of tribe or birth. The 
Katyfiyaua. j i i 

son of a woman espoused by her 
kinsman] One born of a woman married to her own (Sago¬ 
tra) kinsman. An apostate from a religious order^' is he 
who gives up the fourth order once entered into by him. 

The inheritance is not fit to go’’ means that these are not 
worthy of inheritance. 

12. Menu, also:—The son of a woman not duly autho- 

Menu declares a “Jaraja- *0 beget OUe aS Well as OtlO 

taka” and “ Kamaja’’ to be begotten ou a woman (already hav- 
unworthy of iuhentauce. . \ i pi 

ing a son) by the brother ot her 


(1) . This seems to be a harsh doctrine, but I believe that if the defect be 
removed by medicaments or other means (ns penance and atonements) at a 
period subsequent to partition, the right of participation takes effect. See 
JVIit. chap. ii. sec. x. para. 7. 

(2) . Balambhatta holds an impotent person to be disqualified for iuherit* 
ance, whether he be naturally so or by castration. Note to Mit. chap. ii. 
sec. X. para. 1. 

(3) . The Itatnakara and Chintamani, read Nariktham tdshu kArhichit 
“ the inheritance never goes to them,” instead of Nariktham tdshu chkrhati 

the inheritance is not fit to go to them,” See note to Jim. Vah. chap. v. 
see. 14. 

(4) . In .fim, Vah. chap. V. para. 14, this text is rendered thus :—“The 
Ron of a woman married in irregular order, and begotten on her by a* kinsman, 
is unworthy of the inheritance; and so is an apostate from a religious order,” 
and the version is c^^n^ormable to Jim.Vah’e interpretation. 
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husband, both these are not entitled to inheritance. They 
are styled respectively Jarajataka” and Kamaja.'^ 

13. Jarajataka*^ is the son begotten on a woman not 

Expiration of the term. a«tborized, by otie wbo did 

“Jarajataka” and “Ka- jjot legally marry her. “Kainaja’’ 
is the son begotten on a woman 
(having already a son by her husband) by a brother of the 
husband. These two are unworth)’- of inheritance. 

14. The conclusion hence is that the son of an adulteress 
Conclusion from the text as well as one procreated in violation 

of Menu. rules of appointment are 

not entitled to the estate of the “ Kshetri” (owner of the 
soil) or husband of the woman. 

15. Brahaspati, too:—Though born of a woman of 
Brahaspati excludes the cqual class, a son destitute of virtue 

vioiou. from inl.oriunce, unworthy of the paternal wealth.” 

16. “ Destitute of virtue” means destitute of such quali- 


Expoeitiou of the above ties as would render him fit for acts 
passage of Brahaspati. capable of ensu l ing to the father bene¬ 

fits, temporal and spiritual. 

17. The same author, continuegfc, A son redeems his 

Oontimmtion of the paa- to superior and 

sage of Brahaspati, inferior beings. Consequently there 

is no use of one who acts otherwise. What can be done 
with a cow which neither gives milk nor hears calves 1 For 
what purpose was that son born who is neither learned, noi 
virtuous ? A son who is devoid of science, courage and good 
purposes, who is destitute of devotion and knowledge,(0 and 
who is wanting in conduct, i, e. who observes not immemo¬ 
rial good customs, is similar to urine and excrements. 

18. “Debts to superior beings” means debts due to sages 

Expositiop of the above progenitors. “ Debts t( 

passage of Brahaspati. inferior beings” means debt con 

tracted with a wealthy man. A son devoid of learning, &c 
though an Aurasa (the issue of the breast “ Uras’^) is liabl 

(1). Some read generosity (d§,na) instead of knowledge (Vijnaoa). Se 
note to Jim. Vah. chap. v. para, 4. •• 
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to be discarded ia the same manner as urine and excrements 
are, though produced from one^9 own body. Such a son 
therefore is declared equal to urine and excrements. 

J9. Menu, also :—‘‘All the brothers 

Menu also excludes the i 

vicious from inheritance. addicted to any VICO lose 

their title to the inheritance.^’ 


Explanation of cei tain 
terms in the passage. 


Any vice” means any forbidden 
acts. “ Inheritance” means partible 
estate. 


20. All those that arc above enumerated as incompetent 

to inherit are j’et entitled to be 

Those debarred from in- • . • i a i 

heriting should be nuniu- maintained. Accordingly, Ydjna- 

vaik}^* valkya :—“An impotent person, an 

outcast and his issue, one lame, a 

madman, an idiot, a blind man,•and a })erson afflicted with an 

incurable disease and others (similarly disqualified) must be 

inaintained,(0 excluding them, however, from participation. 

21. “ His issue”] The offspring of an outcast, “ And 

Expeitiou o£ the above "tl'cra”] Other disqualified persons 
passage. above enumerated. “ Must be main¬ 

tained”] By those tbat.take the inheritance ; Vishnu having 
declared, “ They are to be maintained by those that take 
the heritage.” 

22. If it be asked how are they to be maintained, Menu 

says, “ But it is fit that a wise man 
howThey are u!ain° should give all of them food and 
raiment,(2) without stint, to the best 
of his power : for, he who gives it not shall be deemed an 
outcast.” “Without stint’^ means for life. 


(1) . See para. 31 of tUia chapter for exceptions to this rule, 

(2) . A wise mau should give all of them food and raiment] In reference to 
this part of the passage, the following note is to be found in Mit. chap. ii. 
sec. X. para. 5 : Other authorities (as Devala and BaudhAyana) except the 
outcast and hia offspring. That exception not being here made, it is to be 
inferred that‘one whose offence may be expiated and who is disposed tojper- 
form the enjoined penance, should be maintained; notone whose .crime is 
inexpiable—Balambhatta.” See paras. 26 and 27 of this chapter as to the 

authorities of Deyala and BaudbAyana. 

• • n 
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23. Kafcyayana:—“Food and raiment without stintfi) 

Passage of Katyayana on * 1*^®' «'’'® Considered to be due 

the same subject. to him by bis kinsmen. But on 

failure of them, he may take the paternal wealth. The 
kinsmen shall not be compelled to give the wealth received 
by them not being his patrimony.”(2) 

“His kinsmen** means the kinsmen of him who is ex¬ 
cluded from inheritance. 

24. The meaning is, that Menu and others consider that. 

Exposition of the above food and raiment are to be supplied 

paHsage. -g excluded from inherit¬ 

ance by those who take his father’s wealth. The meaning 
of the last sentence (“the kinsmen, &c.”) of the text is, that 
where kinsmen have not taken the estate of the father of one 
who is excluded from inheritance, they are not to be com¬ 
pelled by the king to pay him maintenance. 

25. The rule hence settled is, that it is not necessary for 

Kinsmen who have not kinsmen who have not taken the 

Me?“atd*romTnhCTiUa"e patrimony of one excluded from 

are not bound to maintain inheritance to maintain such per- 
him. ‘ 

son. 

(1) . Jimuta Vahana reads Qr&s&chha danamfitram “ Food and raiment 
only” instead of Qr&sictih&danara atyantam “ food and raiment for life. ” See 
Jimi Vah. chapter v. para. 16, and Note. 

(2) . Not being his patrimony] In reference to this portion of the passage, 

the following note is to be found in Jim. Vab. chap. v. para. 16. ” The com¬ 

mentators, Crikrisbna and Achyuta, state another reading in the first instance ; 
Svapitryam *‘[their] own patrimony,” instead of Apitryam “ not [his] patri¬ 
mony.” They notice, however, this last reading, as one which may have 
been intended by the author. It is that which the Smruti Chandrika, Katna* 
kara and other compilations exhibit. Crikrisbna and Achyuta deduce the 
same meaning in both ways of reading the text. But Mahe 9 Yara understood 
the passage differently; * The kinsmen shall not be compelled to give up to 
him wealth received by them being his own patrimony’: they shall not be 
compelled to share it with him ; but he must be maintained by them with 
food .and raiment. Chudaraani, again, follows the other reading, but with a 
different jnterpretation: * The kinsmen shall not be compelled to give up bis 
father’s wealth, received by them, though nob their patrimony.’ The reading 
exhibited in this treatise is “Apitryam” and not “ Svapitryam.” 
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26. Although maintenance is thus generally provided 

^ ^ ^ . for all excluded from inheritance, 

Outcast and his issue are 

not entitled even to main' Devala makes an exception to tliO 
Text of Devala. « For Such men except those 

degraded^ let food and clothes be provided. The issue of an 
outcast being also an outcast, is likewise excluded.” 

27 . Hence, Baudliayana: “ Let the co-heirs support 

^ with food and apparel those who are 

Text of Baud hd,y an a en¬ 
joining the support of all incapable of business as well as 
disqualified persons, with i* 1 1 . 

the exception of the outcast idiots, blind and. impotent persons, 

and his issue. those afflicted with disease and cala¬ 


mity and others who are incompetent for the performance 
of duties, excepting, however, the outcast and his issue.” 


28. Those who are incapable of business] The dumb and 
Exposition of the above the like. Others who ai 6 incompetent 

for the performance of duties] Those 
who are unfit for acts relating to religion or profession. 

29. Vasishtha, by indirect expressions, shews that four 

passage of Vasishtha as classes of peisons are not entitled to 

to who are excluded from maintained. ''Those who have 
inheiitance, aud who are ,3 l 1 

entitled to be maintained. assumed another order are excliKiea 
from inheritance, as also those that are impotent, mad, or 
degraded. The impotent and mad are, however, to be 
maintained.” 


30. This text indicates the exclusion of an outcast and 
Kxpositioaof theabov. of one who has ossumed another 
passage of Vasishtha. Older from maintenance in virtue 

of the maxim that “ Of several things, if a quality be 
ascribed to a few particularly, it is necessai ily inferrible that 
the others are devoid of that quality.” As, without 
entering into a religious order, there can be no apostasy 
from religious order, it follows by saying that one who has 
assumed another order is not entitled to be maintained, that 
an apostate from a religious order is also likewise excluded 
from maintenance. 
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Text of Devala. 


3 1. The conclusion hence is that maintenance is necessary 

^ , to be given to all excluded from 

inheritance, with the exception of 
the following four—I, an outcast: II, liis issue : III, one 
who has assumed another order, i, e. religious order : IV, 
an apostate from a religious order. 

32. It might perhaps be doubted whether or not the 

Sons of disqualified per- of those that are excluded fj om 

Bourt inherit, if free from inheritance, though themselves pos- 
Bumilar defect. . 

sessing no such disability as impo¬ 
tence, &c., arc still unworthy of inheriting their grand¬ 
father’s estate on the ground that they are the offspring of 
disqualified persons. Devala, in order, 
to clear the doubt, says : ** Let the 
sons of such as have sons take the shares of their parents,(0 
if themselves have no similar disability.” 

33. Sons of such] Sons of those that are excluded from 
Exposition of the above inheritance. (2) Similar disability] 

Impotence and the like barring title 
to inheritance. Shares of their parents] Shares of their 
parents in the wealth of their grandfather. 

34. From its being generally mentioned in the foregoing 
The son of an outcast passage The SOUS of such/’ it must 

not be supposed that the passage 
father. authorizes the son of an outcast also 

to inherit the wealth of his grandfather. He is cleaily 
excluded by the words ** If themselves have no similar dis¬ 
ability” in the passage ; the male issue of an outcast being 
also an outcast. 

35. Vasishtha, accordingly : One (not being a female) 
Passage of Vaaishtha on bom to an Outcast is declared to be 

the subject. an outcast. As for the female issue 


(1) . The shares of their parents] Such shaves as their fathers would have 

had if capable of inheriting. • 

(2) . A dumb man or the like may have either natural offspring or issue 

raised up to him by his wife. But the impotent can only have issue so 
1 aisftd-—CrikriBhna, note to Jim. Vah. chap, v, para. 19, * 
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of an outcast, she is a ‘ Paragami/ or one that enters (as do 
females in general) a different family by reason of marriage,** 

36. Like the son of an outcast, the son of one produced 

r T> 11 by a woman called ‘‘Pratiloma**(0 
The son of a Pratiloma- 

ja is also disqualified for is disqualified to inherit his grand¬ 
father’s estate, there being in his 
case disability fatal to inheritance. Accordingly, Vishnu : 

^ The legitimate sons of these are 

sharers, but not -the sons of a de¬ 
graded man born immediately (Anantharam) (2) to the 
commission of the act which caused his degradation, nor 
these are produced by a woman called ‘ Pratiloma’ : their 
sons do not participate even in the property left by the pater¬ 
nal grandfather.” 

37. Born immediately (Anantharam)” means born at 

any time after the occurrence of the 
Expoaition of the text. . i i i ^ ^ 

act which was the cause of degrada¬ 
tion. It is not necessary here that the birth should have 
occurred immediately after the act as the term “ Anantha¬ 
ram” goes literally to signify. The sons so born are not 
therefore entitled to inheritance. 

38. In like manner, incapacity to inherit the grand- 
Specification of other fathers estate attaches also to the 

sons of an apostate from a religious 
order as well as to such other sons 
as are, by reason of defects, disqualified to inherit. 

39. As to Kshetraja” or son of the wife procreated by 

Sons of impotent and the a kinsman authorized to raise up 
like, whether legitimate or . , n 

KshetrajA, ara entitled to ai- issue to the Jiusband, Yajnavalkya 
lotmenta,if free from similar eexy i. • /j-i. r 

defects.TextofYftjnavalkya. ^ays, “But theiT SOUS (the sons of 


(1) . Pratiloma” means contrary to the regular course. A woman is termed 
Pratiloma,” ^vho, being herself of a higher class, keeps connexion with one 

of a lower class. A son produced by a woman higher than the begetter, with 
respect to class, is called Pratilomaja.” 

(2) . “ Anantharam” liberally signifies “ without intervening period.” This 
may be either before or after the occurrence of an act. But in the present 
instance* it is used to denote ** after." 
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iJie impoienKO and the like), whether legitimate or the 
offspring of the wife by a kinsman (Kshetraja), are enti¬ 
tled to allotments, if free from similar defects.'^ 

40. This passage must be understood as applicable to 

Dwapara and other ages; a son of 

The above text of Y&jna« ^ ® 

vaikya nob applicable to the class of ‘‘ Kshetraja'^ being prohi- 

bited in the Kali age. 

41. As for disqualified legitimate sons, &c. of disquali- 

..* fied persons, that they ought to be 

Disqualified legitimate ^ i . 

sous, &c. ought to be main- maintained, has been shewn by this 

very author (Y^jnavalkya) in the 
passage “ A blind man and a person afflicted with incura¬ 
ble disease and others similarly disqualified must be main¬ 
tained, excluding them, however, from participation, para. 
20 .” It is not therefore here repeated. 

42. The following, however, is a passage of the same 

Daughter, of di«iualifted author on a subject not already 
persona must be supported noticed. Their daughters must be 

disqualified persons must maintained likewise until they are 
otr‘1^g.“o“£'Ta3ra: pi-ovided tfith husbands. Their 
childless wives conducting them¬ 
selves aright must be supported ; but such as are unchaste 
should be expelled ; and so indeed should those who are 
perverse.” 

43. Their daughters] Unmarried female children of those 

« ... . X, * , excluded from inheritance. Must 

Expositiou of tuo above 

passage. "be maintained] By the persons that 

take the wealth of the father of those excluded from inherit- 
ance. In order to avoid the supposition that they are to be 
maintained/or lije like those excluded from inheritance, it 
has been said Until they are provided with husbands,” 
that is, until they are disposed of in marriage. Their child¬ 
less wives, that is, the legitimate wives of those excluded 

(1). An impotent man can only have that offepriog vrhich is termed the 
issue of the wife. See Mit. chap. ii. sec. x. para. 11; see also note to para, 33, 
chap. V. of this treatise. 



CHAP. V.] EXCLUSION FROM INHERITANCE. 71 

from inheritance, being destitute of male issue and behav¬ 
ing always virtuously, are to be maintained by those 
who take the estate of the father of the disqualified persons 
in the same manner as the disqualified persons themselves 
are maintained. Such wives, however, as are unchaste or 
perverse towards the person maintaining them, are to bo 
turned out of the house. Unchaste wives who have been 
expelled are not to be maintained,(0 but those that are per¬ 
verse are to be maintained though they have been expelled. 

44. Thus it has been explained 
who aro persons incompetent to 
inherit. 


Summary (by the Translator). 

I. The following persons are disqualified for inherit¬ 
ance ;— I, An impotent man : II, A leper: III, A mad¬ 
man : IV, An idiot: Y, An outcast: VI, The oiffspring of 
an outcast: VII, A perpetual student: VIII, A hermit : 
IX, An ascetic: X, A sectary or heretic called Kshapa- 
naka,” ^‘Pa^upata’^ or the like : XI, One who is blind by 
birth : XII, One who is deaf by birth : XIII, A dumb man : 
XIV, One who has lost an organ, such as the power of smell 
&c. by reason of disease or the like : XV, An enemy to his 
father: XVI, One formally degraded : XVII, One afflicted 
with incurable disease ; XVIII, The son of a woman marri¬ 
ed in irregular order : XIX, The son of a woman espoused 
by her kinsman (Sagotra) : XX, An apostate from a religious 
order : XXI, The son of an adulteress : XXIT, One procreat¬ 
ed in violation of the rules of appointment; XXIII, A son 
destitute of virtue. 

' (1). Case No. 2 of 1823, T Mad. Sel. Deo. 366, M. S. D. 1857, page 139, 
S. A. No. 369 of 1862,1 M. H. C. R., page 372. In the Judgment of the 
High Court in the latter case, they have ruled that “ A Hindu adulteress 
living apart from her husband cannot recover maintenance from him so long 
as the acfultery is uncondoned.*’ 
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II. One excluded from inheritance must be maintained 
by those who take his father’s wealth. 

III. One that does not take the patrimony of the exclud¬ 
ed is not bound to maintain him. 

IV. The following four classes of disqualified persons 
are not entitled even to maintenance,—T, An outcast ; II, 
His issue : III, One who has assumed a religious order, i. e. 
an ascetic : IV, An apostate from a religious order. 

V. Sons of disqiialified persons, with the exception of 
the three classes below noticed, take the shares of their 
parents if themselves have no similar defects — 

I. The son of an outcast. 

II. The son produced by a woman of a higher 
class than the begetter. 

HI. The son of an apostate from religious order. 

These three classes of sons aro disqiuxlified for inheritance. 

VI. The disqualified sons of disqualified persons (not fall¬ 
ing within the exceptions above noticed) must be maintained. 

VII. The daughters of disqualified persons must bo sup¬ 
ported until married. 

VIIL Wives of disqualified persons must bo maintained, 
unless nncliaste. 

IX. Wives unchaste or perverse are to be turned out of 
tbe house. 

X. Unchaste wives who have been expelled are not to 
be maintained, but those that are perverse are to be main¬ 
tained though they have been expelled. 
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CHAPTER VI. 


ON I’ROFERTr LIABLE TO PARTITION. 


Expoaitiou of the passage. 


L Kdtyayana : ‘‘ Wbafc belonged to the grandfather* or 

KdtydyanaspeciBe. three ^ ^he father and anything, else 
kinds of property as (appertaining to the co-heirs having 

been) acquired by themselves must 
all be divided at a partition among heirs.’' 

2 . Acquired by themselves] Acquired with the use of the 
paternal or other common wealth ; 
for, an acquisition without the use of 
such wealth is indivisiblc.-f 

8 . There are thus three kinds oT property that are wholly 
divisible. But this is only where 

he’flrtt’dUcharged^urof t^cre may be no debts contracted 

the partible wealth, and the by the grandfather and the like, 
residue divided. „„ , , , 

Where there exist such debts, the 
whole property is not to be divided, but only so much of it 
as remains after discliarging the debts, (i) 

4. The same author accordingly says^ After paying the 

PosMge o£ Katjayaua ou ^obts and also affectionate (2) gifts 
the eubjoct. (Priti Pradanam), let the residue be 

divided.” 

“Affectionate gifts”] Presents made through affection. 


* To the paternal grandfather] Meaning any relation in general. Note to 
Jim, Vah. chap. vi. see. i, para. 1. 

t See chapter vii. of this treatise. 

(1) . See chapter ii. sec. ii. para, 20 of this treatise ; and for exceptions to 
the rule, see para. 24 of the same section. 

(2) . I think these are gifts not of the nature of the “ affectionate gift” 
(Priti Dattam) referred to in chap, ii. sec. ii. para. 24 of this treatise, which, 
it is declared therein, must be divided and must not be paid out of the patri* 
mony. The difference between the two kinds of affectionate gifts is not, how- 
ever, apparent. 
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5. By saying that the residue is to be divided, it is in- 

, ferriblo that the passage contem- 

ri)0 above passog-e is ap- ° . 

pb^Mbio u heie the estate is plates a casc where the estate is large. 

' ^ ‘ Where the estaie is not large, it has 

already been shewu(i) in that part of this work which treats 
of partition after tlie father’s decease, that debts are to be 
divided in the same manner as effects. 

6. In order to ascertain properly at the time of partition 

How the extent o£ debte extent of debts and also that of 

•• 111(1 ••vHectionate gifts iiro to affectionato gifts promised, the same 

be artcertiuuerl. X’.iijHdge ot o i ^ 

Kutyayana. author (Kiltyayaiia) says that they 

must be examined by the heirs with the kinsmen. “ Debts 
of this kind must be examined at a partition in company 
with tlie kinsmen/’ 


7. The same author further states that discovery must be 

Paceege of the same of effects wbicli are, in their 

author as tn how effects aJ- nature, such as call he concealed. 
luitLing of bting concealed 

are to be examined. Thus Bhrigu has cloelarcd that 

household utensils, beasts of burthen, and milch cattle, orna¬ 
ments and workmen, must bo divided when discovered among 
the heirs, and that if effects are suspected to be hidden, a 
discc>very must be made b}'' the Ko^a mode of ordeal. ”(2) 

8. Workmen] Slaves and other menials. Suspected] 

Exporition of the uhovo there is suspicion that the 

text. property has been concealed. The 

meaning of the passage is that, in such a case, Bhrigu ordains 
that mode of ordeaU^) which is called “Xo 9 a/’ 


(1) See chap, ii. eec. ii. paras, 13 and 23 of this treaUs'^. 

(2) . This raoflP! of ordeal is said to be by touching the water in which a 
principal idol ha.s Iv-on washed. There are, according to Yajuavalkaya and 
others, four kindt t.f ordeals : Agni-divyam, by liro ; Jaladivyam, by water ; 
Visha-divyani, by poison; Ko^a-divyam, by holy water; and, according to 
Nareda and others, four (in addition) ; Taudula-dyvyara, by chewing dry 
lice ; TapatmaBha-divyam, by taking gold from clarified butter, while hot ; 
Phala-divyara, by the hot ploughshare ; Dharraaja divyara, l^y taking one 
of two images representing justice and injustice from a covered pot—Ellis' 
Lectures, part the third. See note to Vyavaiiara Mayukha, chap. iii. para. 2. 

(3) . Proof l>y ordeal cannot be resorted to in questions arisingBupou the 
fact of partition. Sec chap, xvi, para, 17 of this treatise,*. 





€HAP. YI.] ON PROPEUTY LIABLE TO PARTITION. 


9. Again, the same author sa^^s, Pratyaya (ordeal) 

A further passage of ofdaincd where there is suspieioa 
Katy&yana. of concealment of propertjL^’ 

10. The term Pratyaya” is here used in a limited 

sense, signifying the san\e kind of 
Explanation of the term i ^ \ i i ^ ^ 

“ Pratyaya” used in the orueai (Ko^a) as has been already 

passage. noticed (paragraph 7). 

11. Brahaspati, too, alludes to Koca alone as the mode 

Passsgo of Brahaspati on of ordeul to be observed. “House- 
the bame subject.. hold utensils, bcasts of burthen and 

milch cattle, orriameuts and workmen must be divided when 
discovered. Where effects arc suspected to be hidden, a 
discovery by Ko^a is ordained.’’ 

12. The term Kora used in the above passage must not 
Explanation of the term be said to refer to ordeals of all 
Ko 9 a used in the passage. gQj.^g (but only to thac kind of ordeal 

which is styled ‘‘ Koca”). 

13. In Katydyanas work on partition, it is said Should 
tliere be suspicion of want of faith 
in the distribution of family assets, 

instead of weighing a host of evidentiary matters, let the 
Ko 9 a ordeal alone be undcrgoiie.”(i) • 

14. As the term “ Ko 9 a” has here apparently a limited 
sense (2) it must be understood that 
the term has been used in the same 

sense in the text of the sajne author (K^ty^yana) quoted in. 
para. 7. It hence follows that the same sense attaches to the 
term Ko 9 a used in the passage of Brahaspati above quoted, 
para. 11. 

15. Thus property liable to parti- 
tioii has been explained. 


Passage of KS-tysfyaiia. 


Explanation of the term 
‘ Kova” used in the passage. 


(1) . In V. M. chap. iv. sec. vi. para. 3, this text is translated as follows : 
In Bustainigg the truth of doubts in partition among heirs, at all times, 

(and) in settling a multitude of proofs (kriya), let them even uu^iergo tho 
Koija ordeal.” 

(2) . The limited sense is iufenible from tho word “ ahne" used in the 

passage. *• 
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Summary (by the Translator). 

L The following three kinds of property are divisible— 

I. Property beloRging'to the grandfather. 

II. Property belonging to^the father. 

III, Property acquired by the co-heirs themselves, 

with the use of paternal wealth. 

II. Debts contracted by the grandfather and the like, 
and also affectionate gifts are to be paid out of the estate 
and the residue is to be divided. 

III. Tliis is only where the estate is large, but where 
the estate is small the debts and assets are both to be 
divided. 

IV. Where effects are suspected to be hidden, a dis¬ 
covery by the Ko^a mode of ordeal may be made. No 
other mode of ordeal is to be resorted to. 
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CHAPTE-E VII 


ON PROPEllTY NOT LIABLE TO PARTITION. 

1. Vyasa :—“ Wealth gained by science, or earned by 
Vyasa enumerates gains valoui or leceived fi’om affectionate 

exempt from partition. kindred* belongs at the time of par¬ 

tition to him (who acquired it) and shall not be claimed 
by the co-heirs.’’ 

2. By the words gained by science/’ it .is not to be 

„ , . , ,,, understood that wealth gained by 

How learning should have ^ ^ 

been acquired in order to learning generally is impartible, but 
render the gains impartible. ,, , . i i -i i i 

the learning should have been ac¬ 
quired in the peculiar mode described by Kdtyayana in the 
passage, Wealth gained through science, which was ac¬ 
quired from a stranger while receiving a foreign mainte¬ 
nance, is termed Acquisition through learning/’ (i) 

3. Tlie words ‘"stranger” and “foreign,” used in the 

Explanation of certain passage, refer to one not being 

terms in the above passage a member of the undivided family, 
of KdtysCyana. , •' 

ihe word “ maintenance implies 
wealth in general required for subsistence. 


* .Received from affectionate kindred] The Sanskrit term of which the 
above is the translation is “ Saudayika.” Jimuta Vahana, in chap, vi. sec. i. 
para, U of his treatise, expounds this term to be “ Wealth obtained through 
favour or the like from a father, uncle, or other kind relations.” As to Sauda¬ 
yika forming the separate property of a woman, see chap. ix. sec. ii. paras. 3 
to 12 of this treatise. 

(1). The ordinary gains of science are divisible when such science has been 
imparted at the family expense and acquired while receiving a family main, 
tenance—Chalakonda Alasani Chalakonda Ratnachallam and another. 
II M. H. C. R. page 56 ; see also Lexmion Row Sadasew vers. Mullar Row 
Bajee, 2 Knapp. P. 0. R. 60, 63—Stokes. 

Cbudamrftii and Crikrishna, however, remark on the phrase ** with the 
assistance of the patrimony” occurring in the text of Nareda, cited ip para. 11 
of this phapter, that it regards the employment of funds otherwise than for 
food and raiment. ,^ee note to Jim, Vah, chap. vi. sec, i, para.* 16, 
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4. Wealth, the result of science acquired as above stated, 

Gains of science described is gained under different circum- 
hy Kdty^yana. stances. The Wealth acquired assumes 

also different forms according to the circumstances under 
which the acquisition in each instance has been made. 
That all such acquisitions are indivisible, has been concisely 
stated by Vyasa in the general words “ wealth gained by 
science.” Kdtyayana, however, details them as follows :— 

I. —What is gained by proving superior learning(«) after 
a prize has been offered, must be considered as acquii-ed 
through science and is not included in partition among 
co-heirs. 

II. —What has been obtained from a piipiK^) or by offi¬ 
ciating as a priest(c) or for answering a question id) or for 
determining a point in dispute(«) or for the display of know- 
ledge(/) or by (success in) disputation(y) or for reciting the 
Vedas with transcendent ability,(^<) the Sages Ijavo declared 
to be the gains of science and not subject to distribution. 

Ill—What is gained through skill by winning from 
another a stake at play,(0 Brahaspati ordains as acquired 
by science and not liable to partition. 

IV. —What is obtained by the boast of learning,O') what 
is received from a pupilW or for the performance of a sacri¬ 
fice,(0 Blirigu calls the acquisition of science. 

V. —The same rule(«»’) likewise preva'ils in regard to 
artists(”) and in regard to what has been gained in excess of 
iho prescribed hii’c.(o) (0 

VI. What has been gained from superiority in learning^’) 
and wliat has been acquired in a sacrifice or from a pupil. 
Sages have declared to be the acquisition of science. 

VII. —What is otherwise acquiredC?) is the joint ])ro- 
perty.” 

(1). In regard to what has been gained iu excess of the x^respribed hire] 
This portion of the passage has beep translated in Colebrooke’s Jim. Vab. 
chap. Ti. 'sec. ii. para. 1 “for the excess above the price of the common goods,'’ 
and in II Digest 414 (para. 4) '‘to increase of price from superior 'tekill iu 
them." 
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5. («)By proving superior learning] By proving extra- 

Exposition of the above Ordinary merit in verbal debates and 
passage of latynyaua. (^>)Froin a pupil] By afford¬ 

ing instruction in Vedas. («) By officiating as a priest] By 
officiating at a sacrifice, &c. i<i) For answering a question] 
For replying to a question propounded in regard to the 
mode of ceremony to be performed in expiation of a heinous 
crimoy &:c. (^) For determining a point in dispute] For 

determining a point in issue, on hearing the allegations of 
the complainant and the defence of the opponent, (f) For 
the display of knowledge] For luminously exhibiting one’s 
own knowledge so as to acquire priority in point of honour 
&c. (s) By success in disputation] By getting the better 

of another in an ostentatious and argumentative discussion. 
W For reciting the Vedas with transcendent ability] For 
completing the recitation of Vedas or ] arts of them within 
appointed hours. (0 What is gained through skill by 
winning from another a stake at play] Winning from 
another a stake at play by the influence of mysterious 
incantations, such as Aksha liridya’^ and the like, 0’)What 
is obtained by the boast of learning] By the boast of 
high learning. WWhat is received from a pupil] As a mark 
of veneration to the priest. (OFor the performance of a sacri¬ 
fice] For watching tlie progress of a sacrifice, &c. («)Artists] 
(OThose who subsist by arts. (^«)The same rule] The rule 
relating to the indivisibility of tlie gains of learning. (o)In 
regard to what has been gained in excess of the prescribed 
hire] In regard to what has been acquired over and above 
the stipulated salary in the teaching of Vedas, &;c. What 
has been gained from superiority in learning] From emi¬ 
nence displayed in learning so as to secure the prize assign¬ 
ed to an eminent person. (/’IWhat has been acquired in a 
sacrifice or from a pupil] What has been gained as a reward 

(1). lu the case of au artist, where he takes gold or the like belonging to 
the joint stock and makes bracelets or similar things, the value whigh is thus 
auperadded by the skill of the artist to the price of the gold, &c. is an acqui¬ 
sition made throng^^science—Note to Jim. Vah. chap. vi. sec. ii. para. 1, 
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in a sacrifice or from a pupil. All these are to be considered 
as property acquired by science exclusivel 3 ^ (?)What is 
otherwise acquired, i. e. acquired otherwise than by science 
or acquired with the use of tiie paternal common wealth is 
the joint property of the undivided co-heirs and is as such 
divisible. The remaining portions of the texts are too clear 
to require explanation. 

i). Nareda, too, defines what is partible wealth gained 

Gains of science, defined learning, “ If One parcener, be he 
by Nareda. ever SO ignoraut/l) shall maintain 

the family of a brother studying science, lie shall share the 
wealth which that brother may gain by his ]earniug.”(‘2) 

This text is intended to shew that 

Expositiou of the passage. ■. i i . • -i 

wealth gained by science acquired 
with the use of joint funds is divisible. Be he ever so 
ignorant] AlUiough ho be unlearned. 

7. Likewise, wealth acquired by means of any art or 

Wealth acquired by in- Science, inculcated by the undivided 

father and the like is also divisible. 
Katyayana : “Braliaspati has ordain¬ 
ed that wealth shall be partible if it wag gained by learned 
brothers who were instructed in the family by their father or 
(by their paternal grandfather or uncles); and it is the same 
if the wealth was acquired by valour.’’ 

8. The meaning of this passage is that it has been or- 

Exposition of the pas. dained by Brahaspati that the wealth 

of those instructed in their own un¬ 
divided family by their uncles, and the like, or b}^ their father 
is divisible wliere it lias been acquired by valour, or by 
learning so gained. 


structious received from the 
father or tiie I ike is d ivisible. 
Text of Kfi-tyfiyann. 


(1) . Be bo ever so ignorant] In lien of this phrase, the words “though 
not told’’ have been,used in the version of this passage in V. M. chap. iv. 
sec. vii. pava. 9. It is owing to a difference in the construction of the term 
*'A^ruta” used in the text. A^riita means unlearned according to the Smruti 
Chandrika, but Vyvahara Mayukha construes it as “not promised.” 

(2) . If one parcener] If the support were afforded by two or by three 

unlettered co*hoire, all these shall participate. See note to Jim. Vah. chai>. vi, 
see. i. para. 15. r < 
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9. Even in such acquisition by learning as is partible. 

The acquirer has a double the acquirer is entitled to a greater 

shai-e if the patrimony have s^are ; Vasishtha having declared, 
been used. Text of Vasish¬ 
tha. He among them who has made an 

acquisition may take a double portion of it.’'(i) 

10. Gautama, however, permits in some instances the 


Even in gains of science 
impartible, the acquirer 
may givo a share to his 
learned co-heir. Text of 
Gautama. 


allotment of shares (to co-heirs) at 
the option of the acquiror, even in 
such acquisitions by science as arc in 
their nature impartible. A learn¬ 


ed man shall give a share of his own acquired property to 


learned (co-heirs) at his option.’^ 

.Learned] Learned in science. 

11. NareJa says that the acquirer who is not willing 


An acquirer need not 
give against his inclination 
to his learned co-heir a 
share in his gains of science 
acquired without the use of 
the patrimony. Text of 
Nareda. 


need not give this share. A learn¬ 
ed man not disposed to give a share 
out of his own acquired wealth to a 
learned (2) co-heir need not give it, 
unless the wealth was acquired with 
the assistance of tho patrimony,(3) 


in which case it is divisible among them.’’ 


(1) . Ydjuavalkya, however, propounds au exception to this rule : *‘But if 
tho common stock be improved, an equal division is ordained”—Mit. chap. i. 
sec. iv. para. 30. The improvement referred to is through agriculture, com- 
m«rce, or similar means—Ibid, para. 31. But there is no rule of law which 
precludes one member of an undivided family, though living together, from 
entering into an agreement with his co-paroeners in respect of the expendi¬ 
ture upon the family property aud ro-payment of self-acquired funds ; and 
such an agreement is rendered more reasonable and probable where portions 
of the family property are occupied and enjoyed by each of the members 
living separately. 

See Muttusamy Goundan ven, Subramanya Goundan—I M. H. C. R. 309, 

(2) . To a learned co-heir] This is said “ to an unlearned co-heir” in Jim. 
Vah. chap. vi. sec. i. para. 17; in II Digest, page 449, verse 351 ; aud in 
V. M. chap. iv. sec. vii. para, 10. 

(3) . With the assistance of the patrimony] This regards the employment 
of funds otherwise than for food and raiment; for, wealth must be .used for 
such purposes even by a person remaining at home—Chudamani aiid Cri- 
krisna; soe note to Jim, Vah. chap. vi. sec. i. para, IG. 


n 
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12. The wealth referred to ia the first hemistich (or the 
Exposition of the text. former part) of the above text will 
be understood from what has been said in the second hemis¬ 
tich (or the latter part) to be impartible wealth gained by 
science (or, in other words, to be the gains of science 
acquired ivlthout the use of the patrimony). 


J3. An unlearned co-heir cannot bo allowed a share, 


The gains of science shall although One may be disposed to give 

learne7oo“hrire" at though ^ ***“• Kdtydyana, accordingly, 

the acquirer may be incliu- Wealth acquired by a learned heir 
©d to do 80. Text of Kitty- , t i i- 

<yana. shall never be divided among his 

ignorant co-heirs ; but he may share it with such of the 
parceners as are equal or superior to him in learning.” 

14. By saying shall never be divided among the igno- 


Exposition of the text. rant co-heirs,'^ it is shewn that the 
wealth shall not be divided with them even though one 
may be disposed to do so. 

15. The same author (Katy^ana) defines wealth gained by 

Q.i 0 B of valour, defined by " Wl»en (a soldier) performs 

the same author. a gallant action, despising danger, and 

favour is shewn to him by his lord pleased with that action ; 
whatever property is then received by him shall be considered 
as gained by valour.” A gallant action means a brave feat. 

16. The same author propounds another kind of impar- 


Wealth ta^ieu under a 
standard not subject to par¬ 
tition. 


tible wealth. That which is taken 
under a standard is declared not to 
bo subject to partition.” 

17, lie also explains what is called wealth taken under 

Wealth taken under a » standard. “ What is Seized (by a 
standard, defined. soldier) ill war, after risking his life 

for his lord and routing the forces of the enemy, is named 
spoil taken under a standard.’* 

18. Vyasa has included the above kind of acquisition 

„ . in the gains of valour. As, however, 

Reason why Katy&yana o ^ 

should make a separate sUch a kind of acquisition IS Of a 

un"er"standli'd,“'' distinguished character, Katy^yana 
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propounded it separately under the head of ‘‘ wealth taken 
under a standard.'^ 

19, In this instance, too, it must be understood that, to 

render the acquisition impartible, it 

liket™ i4arUbl“! i£ m‘de necessary that it should have 
without the use of tho com- been, like wealth gained by learn- 
ing, acquired without the use of the 
undivided wealth of the father and the like. Vyasa, there¬ 
fore, says that whatever is acquired with the use of such 
wealth is partible by unequal portions. The brethren 
If acquired with the use participate in that wealth which one 

of the commou wealth, the Qf them gains by valour or tlio like* 
gams are partible by un- . . . 

equal portions. Text of using any common property, either 

a weapon or a vehicle. To him 

two shares should be given, but the rest should share alike. 

20. Common property] Property belonging in common 


Exposition of the text. 


to undivided co-heirs. The word 
bretliren” used in the text applies 
generally to all undivided oo-heirs. ‘‘To hirn^^ means to 
the acquirer of property with the use of common funds. 
By saying “ by valour or the like,*^ it implies that in certain 


other instances also, such as in case of wealth received with 
a maiden or wealth received on account of marriage, it is 
divisible where the marriageCO has been performed with the 
use of joint funds. ^ • 

21. K^tydyana defines wealth received with a maiden 
and wealth leceived on account of 

Wealth received with a . .. -rrn j./o\ • *11 

maiden and wealth received marriage. “ What(2) is received when 

ada««8elequalin class is given in 
gift (before marriage), let a man con¬ 
sider as wealth received witli the maiden : it is deemed pure 


(1) . Mitakshara holds that what is received at a marriage concluded in 
the form termed “ Asura” or the like is divisible, for, at such a marriage 
wealth is received from the bridegroom by the father or kinsmen of the 
bride. See Mit. chap. i. sec. iv. para. 0, and Note. 

(2) . In the Digest, vol. ii. page 4G3, these passages are attributed to 
Menu, * 
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and promotes increase of prosperity. Bub let him know 
that what ho receives with his bride is wealth received on 
account of marriage : all such wealth is considered as vindi¬ 
cating the solemn rite.” 


Certain terms in the above 
passage explained. 

22 . 

Slridhaua impartible. 


Received with the maiden] Re¬ 
ceived together with the damsel. 

As for Stridhana, the same author states that all 
kinds of Stridhana are impartible.(0 
Whatever is presented at thetime(2) 
of nuptials to the bridegroom, belongs entirely to the bride 
and shall not be shared by the kinsmen.(3) The gains of 
valour and of science as also what is considered Stridhana ; 
these are also not liable to partition by the co-heirs at the 
time of division.” 

23. Brahaspati, too, defines what is impartible. ‘‘ What 
Brahaspati defines what is given by a paternal grandfather, 

18 impartible. father and also by a mother, the 

gains of valour, the wealth received with a wife ; these belong 
to him and are not to be taken, that is, claimed by co-heirs.” 

24. As respects gift by a mother, Nareda declares : The 
Passage of Nareda as reS' Samo law applies also to him tO 

peels gift by a mother. anything has been given by 

his mother through affection, for, as a father, so has a 
Intoriiretationofthe pas- mother, power,” The giving Under 
• this passage must bo out of the 

mother’s own peculiar property. “ The same law” mean.s 
the law stated in the case of gift by a father. 


(1). See chap. ix. sec. ii. para. 26 of this treatise. 

, (2). This I think does not include the time when the bride is given in 
gift by her father or the like to the bridegroom in the form usual at every 
solemn donation, for, presents received at the time of this gift fall within the 
head of wealth received with a maiden’" as defined in para. 21, and is par¬ 
tible under para- 20, where the marriage is performed with the use of joint 
funds. The rites counectoil with Vevaham,” or marriage, strictly com¬ 
mence after the damsel is given in gift and does not include tlje ceremonies 
attending the donation. 

(3). In Dayfi,grama Sangraha, chap. ii. sej. ii. para. 5, this passage is attri- 
bnt 0(1 to Vyasa. * 
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25. Gift by a friend is also indivisible. Accordingly, 

Yajnavalkya, “ Whatever(0 else is 
indivisible. Textof Y5.jaa« acffuired by the co-parconer nimseit 
without detriment to the father’s 
estate, as a present from a fricnd(2) or a gift at nuptials, 
does nob appertain to the co-heirs.” 

26. Menu adds to this a present (Madhuparka) (3) made 

Passage of Menu oa to ^ <^063 any 

Madhuparka. thing given by a friend, received on 

account of mariiage(4) or presented as a mark of respect 
(Madhuparka).” 

27. The principle contained in Ydjnavalkya’s text, i, e. 

Menu’B explanation of the “Whatever else IS acquired by the 
textof Yiijuavalkya. co-parceucr himself without detri¬ 

ment to the father’s estate” (para. 25) is explained by Menu 
in his passage, “ What has been acquired by labour without 
prejudice to the father’s estate.” 

28. In both tlie above passages, the word father” 

signifies an undivided co-heir gene- 
sages of Ynjuavaikya and rally. ^^By labour means by acts 
requiring labour, such as agriculture, 
tfcc. Without prejudice,’"’ means without detriment. 

2 9. Vyasa, too: “ Whatever a man gains by his own labour 
without the assistance of the father’s 
estate shall not be given Mm to 
the co-heirs.” 


(1) . Mit. chap. i. sec. iv. para. I. 

(2) . See Re wen Persad v. Mfc. Radha Beeby, 4 Moore, I A. Ca. 162. 

If any thing bo given to one, expressly in consideration of his being the 
son of a person named, all the sons of that person are entitled to partake. See 
note to Jim. Vah. chap. vi. see. i. para. 61. 

(3) . Madhuparka is a prepared food of honey, liquid butter, and curds pre- 
sented to a person to whom it is intended to show particular respect on his 
coming to a house, as to a guest, to a bridegroom at a marriage, to a Brahmin 
at a sacrifice, and the like. See note to Jim. Vah. chap. vi. sec. i. para. 9 
as to the interpretation of ** Madhuparka” by Medhdtithe and Gdyinda-rdja. 

(4) . On account of marriage] Received from a father-in-law, on account 
of becon’iing lii-j son-in-law. Note to Jim. Vah. chap. vi. sec. i. para. 9. 
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30. 

Exposition of the passage. 


Passage of Praj^pati. 


Without the assistance,” means without deriving 
assistance for the purpose of gain¬ 
ing. The word father’' is used to 
denote an undivided co-heir generally. 

31. On this subject, Prajapati says:—‘‘ Wealth gained by 
science, valour, or labour, a present 
made as a mark of respect (Madhu- 

parka), a present from a friend or a gift at nuptials to a 
brother ; all these cannot be divided by the other brothers." 
By labour] By agriculture, &;c. 

32. Likewise, where one, by his self-exertion, recovers a 
Property recovered property belonging hereditarily to 

V6D the family and which had been seiz- 

Text of Yftjnavaikya. ed by others, he shall not give it up 

to the co-heirs, it being declared by Ydjhavalkya, ‘‘ Nor 
shall he who recovers hereditary property which had been 
taken away, give it up to the parceners.” 

Property] Property not being land. 

33. As for landed property, Q ankha says, Land (inherit- 

Text of caukha as to ®‘^) Aguiar succession but which 
landed property, recovered, had been formerly lost and which a 

single heir shall recover, the rest may divide according to 
their due allotments, having first given him a fourth part."(i) 

34. The meaning of this text is, whoever among the sons 
and grandsons shall recover, by his 
own exertions, lands descended in 

regular succession, and which had been formerly lost, that 

is, seized by others, one-fourth share of such property is to 

be given to him, and the rest is to bo divided by the other 

brothers in company with the recoverer. 

36. Some, however, think that this text of (J ankha is 

The opinion of some applicable to the caso of land and . 
authors as to in what case ., , . , « 

the text of Cankha is ap- every other kind of property reco- 

I'y without permission 

(1). See chap. viii. paras. 27 and 28 as to the law where recovery is made 
by the father. 


Exposition of the text. 



LIABLE TO PARTITION. 


87 


CHAP. VIL] 


from the other co-heirs granted in the words Let what you 
shall recover be taken by yourself,*’ and that the text of 
Ydjnavalkya refers to land and every other kind of property 
recovered with such permission. 

. 36- Of these opmions(i) that which 

Opinion of the author of t i i t 

the Smruti Chaudrika. is reasonable, may bo adopted. (2) 

37. On the subject of recovering land or other property 

^ ^ ^ ^ seized by others, Vyasa says, as fol- 

thfBhare^oHhJ^c^-helr re^ lows, Where a co-heir undertakes, 
covering common property, ^i^^ther a division has or has not 

taken place, if he recovers common property, he is entitled 
to a share.’*C3) 

38. The meaning of this(4) passage is, that the co-heir 

Exposition o! the passage P^’^tible property seiz- 

of Vyasa. ed by others takes a double share of 


such property. 

39. Menu enumerates other things exempt from partition. 

Clothes, instruments (Patram), or- 

Menus enumeration of in-., 

other things exempt from naments, prepared tood, water, 

partition. women, sacrifices and pious acts, 

(Yoga-kshema), as well as the pasture ground (Praoharam), 

are declared not liable to distribution.*’ 

40. Clothes] Clothes worn by undivided members; 
Kdtyayana having declared “ Clothes 
are those which are worn on the 
body.” 


Exposition of the pas¬ 
sage of Menu. 


(1) . See paras. 32 to 34 for one opinion, and para. 35 for the other. 

(2) . I think that of these two opinions, that which may be found con¬ 
formable to usage, must prevail. 

(S). The author of the Smruti Chandrika cites this very passage in chap, 
xiii. whore he, however, attributes it to Brahaspati and explains the meaning 
of it in a different manner. Vide chap. xiii. para. 26 of this treatise. 

(4). Whether the rule contained in this passage of Vyasa is or is not to be 
observed in supersesrion of the rules contained in the passages of Y&jgiavalkya 
and Cankha, quoted in paras. 32 and 33 respectively of this chapter, the 
author of the Smruti Chandrika does not say. 
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Instruments (Patram)(I)] Debts secured by written in¬ 
struments ; tbe same author having used the expression 
* Property founded on a (Patram) written instrument.’ ’’ 
Women] Female slaves. 

Water] Water contained in a pond or well situated in 
one’s own house. Y6ga-ksh^ma(2)] This term (a conjunc¬ 
tive compound, as it is resolvable into Y6ga and Ksh^ma) 
has been explained by Laugdkshi, as follows: ** The learned 
have named a conservatory act Kshdma, and a sacrificial one 
Y<$ga. These are pronounced indivisible.” Or the term Yoga- 
kshdma may be said to denote that gain which the co-heirs 
may derive from the king for the performance of Yoga-ksh^raa. 

Prachara(3)] Ground designed for the grazing of cattle; 
K^tydyana having distinctly stated, Pasture ground for 
kine.” Or the word ‘^Prachara” may be considered to 
denote ‘^Anganam” (a proper partition in a building) or 
the like used for entrance and exit. 

Declared not liable to distribution”] Declared,” it 
must be added here, ‘‘by some inconsiderate Smruti-karers 
or commentators on law.” 

41. Therefore BrahaspatK*^):—They by whom it is 

Passage of Brahaspat as Rssertod that clotlics and the like ' 

to how clothes and the like are indivisible have not thought that 
are to be aividea. » 

clothes and ornaments would consti- 

(1) . Patram is construed by Jim. Vah. and Mitaksliara to be vehicles, such 
as carriages, litters, horses, or the like—Jim, Vah. chap. vi. sec. ii. para. 24 ; 
Mit. chap, i. sec. iv. para. 18. 

(2) . The terms ** Ydga-kshdma Prachara” are explained by Jim. Vah. to 
be furniture for repose or for meals. In the Ratnakara, the same words are 
explained as meaning family priests or spiritual counsellors, and the road 
by which the cattle pass. Helayudha subdivides the term Ydga-kshdma, and 
explains Ydga to be a boat or similar conveyance, and Kshdma a fort or other 
place of safety—Jim. Vah. chap. vi. sec.ii. para. 24; Digest, vol. ii. page 470. 

(3) , Mit&kshara explains Prachara to be the common way or road of 
ingress and egress to and from the house, garden, or the like—Mit. chap. i. 
sec. iv. para. 25. For Jim. Vah.’s interpretation of the word Prachara," 
see the foregoing note. 

(4) . This passage is translated in a somewhat different manner in. Digest’ 
vol. ii. page 472. 
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tute collected wealth among opulent men. These must, 
therefore, be divided by some mode deduced from reasoning; 
felse they would be useless.” 

42. If (for instance) there be but one cloth, the tearing 

of this into pieces for the purpose of 

Exposition of the passage. <!••. ^ i 

division would lead to the destruc¬ 
tion of the thing itself. A similar mode of partition would 
tend to their destruction in the case of valuable securities. 
Where there is a large quantity of prepared food to be 
divided, there would occur wasteage of a great portion of such 
part of it as should fall to the share of one who requires but 
a little quantity to eat. As for a well and the like, a divi¬ 
sion of them is impracticable. Thus it would seem that these 
things are impartible. Still such a rational mode must be 
adopted in the distribution of them as would obviate the 
destruction of the things themselves. If, without doing so, 
they be allowed to remain in common, it is clear that, where, 
from motives of malice, obstruction is thrown by one in the 
way of their enjo 3 "ment by the others, the things themselves 
would be unemployed from no one being able to enjoy them. 

43. The same author (Brahaspati) therefore points out 

' Brahaspati poiut. out the tl>o rational mode of distribution of 

rational mode of distribution tho above things in the following 
of clothes and the like. « at i 

passage : By the sale of clothes 

and ornaments ; on the recovery of a written debt; by 
compensating the dressed food with undressed grain, an 
equitable partition is made. Water drawn fioin a single 
pool or well shall be taken in due proportion.(l) Let a single 
female slave be successively employed by co-heirs in their 
respective houses, according to their several shares. If 
numerous, the slaves shall be distributed in equal allotments. 

. The same law applies also to male(2) servants. The benefits 

(1) . In due proportion] This is translated in II Digest, page 472, “by 
turns,’' but fhe phrase “ Tadanusaraina” used in the text does not seem to 
me to bear out this version. 

(2) . Mftle servants] This is translated in II Digest, page 472, female 

servants.” •• 


* Brahaspati points out the 
rational mode of distribution 
of clothes and the like. 


12 
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received from Yoga-kshdma shall be equally shared, and 
the pasture-ground for cattle shall also be always used by the 
co-heirs in proportion to their allotments.” 

On the recovery of a written debt] On collecting the same 
fiom tlie debtor. In duo proportion] In proportion to the 
share of each. 


44. Usdnas states : Sacrificial gains, land, written docu- 
^ „ ments, prepared food, water, and 

The passage of Usamas, ^ . 

rejected. women are indivisible among kins¬ 

men even to the tliousandth degree.^’ 
* This text is, however, to be overlooked, and the sacrificial 
gains and land are to be divided in the rational manner 
above indicated. 


45. The conclusion is, that the •gains derived from sacri- 
, . ficea are divisible as also land, the 

Conclusion, t . . « , . , 

division of which (land) is however 
io be made with the assent of all the co-heirs; Prajdpati 
„ having declared, Whatever act is 

PMsaga of PrajApati, f . 

done in respect of immoveable pro- 
perty without the consent of the co-heirs, every such act is 
to be considered as not done even where one of the co-Iieirs# 
does not consent to it,’* 


46. Again, the same author states : Partition does not 

Another paeeege o! Pra- place of houso, lands, sacri- 

j&pati. ficial gains, and also of what has 

been given by a father or a mother through affection.” 

47. The prohibition contained in the above passage 

The above pa»age to be diviswn is however to 

rejected. overlooked, and houses and the like 


are to be equitably 

Paseage of Kfetytfyaua 
quoted in supj^t of the 
rejection of that portion of 
the aboye passage which 
prohibits the division of 
house, land, and the like. 


divided in the manner afore-mention¬ 
ed. Accordingly, K^ty^yana, by the. 
passage, “ The visible house, land, 
and quadrupeds are to be divided,” 
expressly permits the partition of 
house, &c. 



CHAP. VII.] 


liable to partition. 


91 


The prohibition eontain* 
•d in the above passage 
against the division of af¬ 
fectionate gifts by a father 
also rejected in the case of 
immov'eable property, on 
the authority of Vrddha 
Yajuavalkya. 


48. Likewise^ the prohibition against the division of 
what has been given by a father 
through affection is also to be disre¬ 
garded in the case of immoveable 
property ; it being declared by Vrd¬ 
dha YAjnavalkya, By the affec¬ 
tionate gift of the fatlier, the clothes 
and ornaments are gained, but immoveable property is not 
gained even with the father’s indulgence.” 

49. Again, the same author states, No one is compe- 

Another passage of Vrd^ ^ partition of the _ 

dha Ydjuavaikya. inheritance descended from ancestors. 

It is simply to be enjoyed; there can be no gift or sale cf 
the same.” Inheritance descended 
from ancestors] Land and tlie like 
belonging hereditarily to the family. 

No one] Not even the father or the like. 

By the particle *'Api” (even) being added in the Sanskiit 
passages to the words “to make a partition,” it is shewn 
that want of power applies also to a sale and the like. 

5a The conclusion hence is that no partition, sale, or 
Conclusion. gift is to be made of hereditary im¬ 

moveable property, except with the assent of the oo-heirs.CU 


Explanation of certain 
terms in the passage. 


Summary (by the Translator), 

I. The gains of science are indivisible, if the learning had 
been acquired from a stranger while receiving maintenance 
from persons not being members of the undivided family. 

XT however, held in their Judgment in 0. S. 

No* 179 of 1863 (I M.H.C.R, 471) that, according to the Hindu Law cur¬ 
rent in Madras, the member of an undivided family may alien the share of 
the family j^operty consisting of even immoveables, to which, if a partition 
..took place, he would be individually entitled. They have further held in 
their Judgment in S. A. No. 188 of 1865 (II M.H.C.R. 416^that a sale by 
a a er is valid by Hindu Law to the extent of his own sba^e of the undivid¬ 
ed estate, and that there is no distinction according to the Madras school, 
between a father and other co-poroeners. As to the absolute power of a 
00 - eir ovfr his portion of property inunoveable after partition, see chan. xv. 
paras. 2 and 3 of this ireatise. 
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II. If one parcener, be lie ever so ignorant, shall main¬ 
tain tlie family of a brother studying science, he shall share 
the wealth which that brother may gain by his learning. 

III. Likewise, the gains of science shall be divisible, if 
the acquirer had been instructed in his own undivided 
family by his father, uncle, or the like. 

IV. In a partition of the gains of science that are divi¬ 
sible, as described in the foregoing two paragraphs, ^the 
acquirer shall be entitled to a double share. 

V. In the gains of science that are indivisible as defined 
in para. 1 of this summarj^ the acquirer,,if willing, may give 
a share to his learned co-heir, but to an ignorant co-heir he 
is not at liberty to give a share though he may be disposed 
to do so. 

VI. The gains of valour acquired luith the use of common 
property are divisible, but not those that are acquired ivith- 
out the use of it. 

VII. In the gains of valour that are divisible, as above 
described, the acquirer will take two shares. 

VIII. Wealth received with a maiden and wealth received 
on account of marriage are divisible where the marriage is 
performed with the use of joint funds. 

IX. All kinds of Stridhana are impartible. 

X. Gift by a father or paternal grandfather is indivisi¬ 
ble, but where the gift is of immoveable property hereditarily 
belonging to the family, it is divisible notwithstanding the 
gift. 

XI. Gift by a mother out of her own peculiar property 
is indivisible. 

XII. Gift by a friend is also indivisible, provided the 
present is acquired without detriment to the common funds. 

XIII. Madhuparka, or present made as a mark of res¬ 
pect, is likewise exempt from partition. 

XIV. Qliuns of labour shall not be shared with co-parce¬ 
ners, if acquired without the assistance of joint funds. 

XV. In respect of property belonging hereditarily to the 
family, which had been seized by others and which one, by 
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his self-exertion, recovers, the law is conflicting. According 
to some authors, the recoverer takes the whole property to 
the exclusion of the other co-heirs if it be not land, but in. 
land, he is entitled only to. a fourth portion in addition to 
his own share of the residue. But according to certain 
others, property recovered, whether land or otherwise, be¬ 
comes the exclusive property of the recoverer, if the recove¬ 
ry is made with the permission of the other co-heirs, but if 
made without such permission, the recoverer is entitled only 
to a fourth part in addition to his own share. There is a 
third class of authors, who allow the recoverer a double 
share in the landed property recovered. 

XVI. Of clothes, ornaments, instruments, food, water, 
women, pasture-ground, common way or the like, the distri¬ 
bution is to be made in a rational mode so as not to destroy 
the things themselves or leave them unemployed. 

XVII. No partition, sale, or gift of hereditary immove¬ 
able property is to be made, except with the assent of 
co-heirs. 
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CHAPTER VIII. 


ALLOTMENT OF SHARES TO SONS, GRANDSONS, AND THE LIKE. 


1. Yajnavalkya:—“Among those 

Grandsons eh aro the allot- , ^ 3 .1 

nient which their deceased whose(*) fathers are deceased, the 

father would have had. allotment of shares is according to 
the fathers.’^ 

2. Among those whose fathei’S are deceased] Among 
Exposition of Ydjnaval- brothers whose fathers have died 

kya'atext. Undivided. 

The allotment of shares is according to the fathers] The 
shares of property left by the father, grandfather, and great¬ 
grandfather are to be adjusted through their(2) respective 
fathers and not with reference to themselves. 

3. If it be asked what distinction does a partition make 
Textof Brahaspati onthe if made through fathers, Brahaspati 

states : “ Their sons of unequal num¬ 
ber are declared to take the shares of their respective fathers.’* 

4. The meaning is, where the sons of the deceased fathers 

are of unequal number, that is, of 

Exposition of the text. . , i i 1 

greater or less number, the sons ot 

each father take the share of their own father only. For 

example : when one has a single son, another two, and a 

third many; the only son receives one share in right of his 

father, the two sons take one share appertaining to their 

father, and similarly the many sons obtain one share due to 

their father. 


(1) . There is another reading of this passage: *‘An^ka-pitrkanfeai,” whose 
fathers are different, instead of **pramita pitrkkn^m,’* whose'fathers are 
deceased- 7 *Mit. ohap. i. sea v. para. 1, Note. 

(2) . This term refers to the son, grandson, or great-grandson as the case 
maybe. 
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The mode of adjustment 
through fathers must be ob¬ 
served, though thereby in¬ 
equality might occur in the 
shares of sons by different 
fathers. 


6 . 


Should a brother die be¬ 
fore partition, his share 
shall be allotted to his son, 
provided he has received 
no fortune from his grand¬ 
father. Text of K^lty^yana. 


5. Although, by the shares being thus adjusted through 
fathers, there might occur inequal¬ 
ity in the shares of sons by differ¬ 
ent fathers, yet such a mode of ad¬ 
justment must be observed as being 
expressly enjoined. 

Wliere, among unseparated brothers having sons, one 
dies, and his son has received no 
share from his grandfather, and the 
grandfather dies, K4ty£yana says : 

Should a brother (anuja) die before 
partition, his share shall be allotted 
to his son, provided he has received no fortune from his 
grandfather; a son’s son shall receive his father^s share 
from his uncle or from his iincle^s son.’^ 

“ Fortune” means the wealth called heritage. The term 
Explanation of certain anuja”(l) has been used in the text 
terms iu the passage. ^ deceased brother in gene- 

ral, whether he be a junior or senior brother. 

7. Where there may be several 
sons of a deceased brother, then too, 
the same author states “ The same 
share shall be allotted equitably to 


Passage of the same author 
as to how the share is to be 
divided where there may¬ 
be several sons of a deceased 
brother. 


all the brothers.”(2) 


Shall be allotted equitably to all the brothers] Shall be 
divided in equal shares among all the sons, according to tlie 
principle '' Equality is the rule where there is nothing laid 
down to the contrary.” 

Succession stops beyond 

the son of the grandson. Qr (if that grandson be also dead), 

Text of the same author. , , . 

let ms son take the share; beyond 

him succession stops.” 

9. The meaning is, that the son of the grandson of the 
Exposition of the text. deceased proprietor takes, in default 


(1) . The term “anuja” in Sanskrit, means a younger brother. 

(2) . Jhis is where the grandsons divide among'them the shares of their 
respective fathers the grandfather’s property. 
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of his father, the share of his father. Where there is no 
such son too, {i. e. son of the grandson) but his sons are in 
existence, they, as the descendants of the deceased proprie¬ 
tor, do not take a share in the property of their great-great- 
grandfather. The right of inheritance here ceases. 

10. The objector asks how does a great-grandson at 

Objectors argument. least take a share in his great-grand¬ 
father's property ; the right by birth being ordained by law 
only where the sou or grandson inherits the propet ty of his 
father or grandfather. 

11. This is true, but a great-grandson has been declared 

Reply, entitled to his great-grandfather’s 

property, just on the same principle on which a son and the 
like have been declared entitled to their mother’s property. 
This is simply because they survive(') the deceased, and offer 
funeral oblations to her. It has hence been properly declar¬ 
ed ** Let his son (2) take the share.’' (S) 

(1) . See chap. ix. sec. iii. para. 5, 

(2) . This is the son of the grandson of the deceased. 

(8). The High Court, in their Judgment in Special Appeal No- 320 o£ 
1864, remark that, in the provinces of Madras, the right to property and of 
consequence to partition does not accrue by descent but only by birth ; and 
that, therefore, clause 13, sec. i. of the Limitation Act wliich refers to oases of 
right accruing by descent is inapplicable to the provinces of Madras. The 
Hindu Law, however, as expounded by the Smruti Chandrika, seems to be as 
follows: 

I. —The right by birth is ordained by the law only where a son or grandson 
inherits the property of his father or grandfather—chap. viii. paraa. 10 and 11. 

II. —A daughter possesses an interest by birth in her father’s property— 
chap, iv, para. 18, and chap. ix. sec. iii. para. 11. 

III. —A wife, by reason of her marriage, possesses an ownership (though not 
of anindependont character) in her husband’s property—chap, ix.sec.ii. para.l4. 

IV. —With the exception of the three instances above noted, the right of 
succession to the property of a Hindu male, accrues, in the case of all other 
heirs, such as great-grandson and the like only by descent—chap. viii. para. 
11, and chap. ix. eeo. iii. para. 5. 

V —In regard, however, to inheriting the property of a Hindu female, the 
right in the case of all heirs, including her own offspring, accrues without 
exception by descent—chapter ix. sec. ii. paras. 15 and 26, and sec. iii. paras. 4 
and 5, 

It is therefore a question whether, where a suit is brought to enforce a right 
^0 partition in the instances referred to in IV and V, clause 18, section i. of 
the Limitation Act does nob apply to the provinces of Madras. See also note to 
chapter i. para. 23 of this treatise. 



CHAP, VIIL] sons, GBANDSONS, AND THE LIKE. 


07 


Conclusion. 


Partition of inheritable 
property is co-ordinate with 
the gifts of funeral cakes. 
Passage of Devala. 


12, It must hence be understood that whoever, by rea¬ 
son of the deceased proprietor being 
related to him as father, grandfather, 
pr great-grandtather, offers funeral oblations to him, becomes 
entitled to participate in his (deceased^s) property notwith¬ 
standing that the deceased has got other sons, grandsons, 
and the like.(U 

13. Hence, Devala:—“ Sages de¬ 
clare partition of inheritable pro[)er- 
ty to be co-ordinate with the gifts of 
funeral cakes.” 

14. The meaning is, that Menu and other sages contem-*' 
Exposition of the passage, plate the partition of inheritance as 

well as the presentation of funeral oblations to extend to 
the fourth(2) in descent. 

15. Accordingly, the same author :—“ Partition among 
Another passage o£ the parcenefs having undivided wealth 

same author. [Avibhakta Vibakhtanam], and be¬ 

ing members of the same family, and who have long lived 
together, shall extend to the fourth in descent. This is a 
settled rule. So far, [i. e. as far as the fourth in descent], 
kinsmen are sapindas, i. e. connected by funeral oblations. 
Beyond this, a difference occur§in the offer of funeral cakes.^^ 

16. Avibhakta Vibakhtanan)] Among persons having 
undivided wealth.^ Members of the 
same family] Belonging to the same 

family but sprung from different branches. Who have long 
lived together] Who have resided together for a considerable 
period. Partition shall extend to the fourth in descent] 
Partition shall be allowed as far as the great-grandson of the 
deceased owner. Thus stands the rule of partition of heri¬ 
tage among parceners ^rung from different branches of the 
same family. 


Exposition of the passage. 


(1) . Undei this rule, a grandson whose father is ^ad, and a great-graiicl- 
Bon whose father and grandfather are dead at the time the piopei ty falls iu, 
inherit at once with any existing sou. 

(2) . This is inclusive of the deceased* 

(3) . liie author of the Emrnti C'handrika construes the term “ Vibhakta” 
into wealth, But th%*term is explained otherwise in XI Digest, page 242. 

Id 
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17r If it be asked how, in the case of one whose father 
is alive, he obtains partition of his 
[deceased] grandfather’s property 

father’s property vrith his with his father, Kdty4\’ana says: 
father. Text of K&ty6yana. ,, ri ir > l i 

Grandfathers property vests 

equally in both the son and father.’' Vyasa, too :—** A 
father and his sons are entitled to 
share equally the house and land 
descended from ancestors." Brahaspati, also :—‘‘ Of pro- 
perty acquired by the grandfather, 
whether moveable or immoveable, 


Text of Vyasa. 


Text of Brahaspati. 


* equal shares are ordained for both the father and the son." 
18. Yajnavalkj’a, on the same subject :—“ The owner- 

Text of Ydjnavalkya on “”‘® 

, the same subject, in. land which was acquired by the 

grandfather or in a corrody [Nibandba] or in a chattel 
[Dravyam] which belonged to him.” 

A' corrody [Nibandha] (0 signifies a permanent allowance 

Explanation of certain received from saleable articles, in 
terms in the passage. virtue of an agreement or promise. 

The expression ** The ownership of a father and son is the 
same" used in the above passage of Y&jfiavalkya, must be 
understood to mean that a father and son shall have equal 
shares. Otherwise, the import of the passage cannot agree 
with the texts previously quoted, namely, those of K^ty^- 
yana, Yyasa, and Brahaspati. 


(1). The term corrody is construed, as follows, in the following works ;— 
—What is fixed by a promise in this form “ I will give that in every 
month of Kartiky”—Jim. Vah. chap. ii. para. 13. 

II. —Anything which has been promised, deliverable annually or monthly, 
or at any other fixed periods—Crikrishna. 

III. —A fixed amount granted by the king or other authority receivable 

from a mine or similar fund—Kalpataru. ^ , 

IV. —So many leaves receivable from a plantation of betel, pepper, or so* 
many nuts from an orchard of areca—Mit. chap. i. sec. vi. para. 4. 

V. — A fixed pension receivable out of mines or the like and settled on him 
and his heirs by the king or other benefactor—II Digest, page 258. 

VI. —A grant of property, an assignment of cattle or money for .support, ^ 
eorrody. Fixed property, not moveable or fluctuatis|fo->WiliOD's Dictionaij. 
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19. The conclusion hence is that, even wljere a partition 

takes place during life-time of the 
Unequ'LTpirtitionofan. ^hther, an unequal j)artiiion could 

resorted to in the case of 
the wealth of the grandfather or the 
like ; but, with regard to self-acquired property, that is, pro¬ 
perty acquired by the father, it has been pointed out in the 
ohapter(0 treating of partition during life-time of the 
father, that unequal partition prevailed in some instances 
in former ages. 

20. Some give the expression “ The ownership of father 
A partition of the grand- and son is the same’^ Used in the 

(.kcreverruh«^wiu‘of tie above passage of Y^jnavalkya, the 
grandson on^. fopce wliich the terms convey, 

and hold that a partition of the grandfather’s property 
takes place even at the will of the grandson alone,(2) and 
An undivided father can- that a father is not, of his own au- 

moTCable propllt^withilt thorifcy, competent,(») to make a gift 
the concurrence of his sons, or the like of hereditary property ; 

the grandson [of the deceased], in the case of such property, 
possessing an equal ownership with the father.(4) Such a 
construction is acceptable, it being pertinent, and Vishnu, 
too, declaring In the case of grandfather’s property, the 
ownership of a father* and son is equal.” 

21. It would seem from the above construction that in 


(1) . See chap. ii. sec. i. para. 8 of this treatise and Note. 

(2) . A grandson may, by Hindu law, irrespective of all circumstances, 
maintain a suit against his grandfather for compulsory division of ancestlkl 
family property. 

Nagalinga Mudali v. Subramoneya Mudaliand others—I M.H.C.R. 77. 

(3) . A sale by a father is valid by Hindu law to the extent of his own 
share of the undivided estate. 

* PalaniVelappaKaundan rers. Nannaru Naiken and another—II M.H.C.R. 
416. 

(4) . According^ to the Ecngal law, sons cannot enforce against their 
father partition of even the ancestral property. The act depends *Qn the 
fatl^er*s plq^sure[J. V. i. 38, ii. 2o]. A fatlfer, besides, may alienate a small 
portion of the ancestral immoveable property at his pleasuic—[J, V. ii, 24]. 



too ^ 


allotment of shares to 


[chap. VIII. 


ihc case of the father’s property, the ownership of the father 

Tlie ownership of the and soii is unequal, [equality of 

owner^lnp having been specifically 

perty and equal ip respect ordained in the case of the grand- 
of the property of the i n tv j i • 

grandfather, lather s property alone]. But this 

gives rise to the question, how could there exist such an 


Reasons foi* the same. 


inequality while one possesses a right 
by birth in both his grandfather’s and 
father’s property ? The reply, however, is that, in the case 
of the grandfathers property, the owneiship [Svamiem](l)and 
aiso independent power [Svatantriem] (0 are both equal(2) in 
the fatlier and son. Whereas, in the case of the father’s 
jiroperty, while he is alive and free from defect, he [father] 
alone possesses independent power [Svatantriem](3) and not 
the son. Hence alone arose the stated differcncc.C^) 


22. Katyayana, however, says : A son has no owner¬ 
ship [Svamiern] over the self- 
1 .usage of K^tyd^ana. acquisition of the father.” 

J3ut this passage must be understood to indicate simply 
How the passage is to be the incompetence of the son to en- 
coustnied. force at his own will a partition of 

sUch property during the life-time of the father. It cannot 
be taken in its literal sense.(5) There is thus no contradiction. 


(1), Vide chap. i. of this treatise for au explanation of the terms “Sva- 
miem” and “ Svatantriem.” 

^). The father is not hence entitled to a double share of the ancestral 
jiroperty, when dividing it with his sons. See note to chap. ii. sec. i. para. 26 
of this treatise. 

(3) . Vide chap. i. paras. 18 and 19 of this treatise. 

(4) . The diflference is this : in one case, that is, in tho case of the father’s 
property, the ownership of the father and son is subject to inequality in point 
of independence ; but in the other case, that is, in the case of the grandfather’s: 
property, it is not so. The father and sou possess both an equal independent 
i'iglit. 

(5) . It cannot be taken in its literal sense, for, if the passage were to bo 
coiiatvued literally, it would amount to asserting that a son has no ownership 
over his father’s property during the life-time of the latter, but this is 
opposed to the settled law which rests in sons a right "birth. 
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23.- Vyasa, on this subject, is explicit in his terms: 

Sons cannot claim parti- “ Sons cannot claim a partition of 
tionof the father’s wealth wealth acquired by their father 
against Wa will. 


24. 

Passage of Brahaspati. 


Brahaspati says :—Over propert}’' descending from 

a grandfather but seized by strangers, 

•which the father recovers by bis own 

power, and over ■what the father lias gained b 3 ^ science, 

valour, or the like, ownership [Sva- 
How the term *‘Svami- . ^ ^ • L^ r >» 

nil’' used iu the pafcsage is micnij IS declared to be lu tlie lather. 

to be coustruecl. Hei’c too, the term ownership’^ 

[Svamiem] must be understood, from the context of the 

passage, to mean independent power [Svatantriem], 

25. The same author also defines indcpendeiiKO power : 
“He may give the wealth awa}^ at 
his ])leasurc or enjo}’- it himself 

[Bhogam(‘2) Kureyat], hut after his extinction, his sons are 
pronounced entitled to equal shares.’’ 

26. The purport of the above passage is that the fixther, 
A father possesses iiide- cven without his soii’s permission 

and on the strength of his own in¬ 
dependence, is competent to make a 
gift or the like of his self-acquired property, or make an 
unequal(31 partition of it in the manner and iu the instances 
described in tlie chapter treating of partition during life-tiino 
of the father. 

27. Kd,tyayana points out, by the following passage, that 
Sons cannot compel their sons cannot Compel their father to 

divide with them such hereditary 
and also property ancestral property as [by reasou of its being 


Iiidependeul power de¬ 
fined. 


pendent power over his self- 
acquired property during 
his life-time. 


(1) . See chap. ^i. paras. 21 and 22 of this treatise. 

(2) . There is another reading of this passage **Bhagilra Kur6yat.” He may 
make a partition of it, instead of “Bhogdm Kurgyat,” he may enjoy it 
himself. Opposed to both these readings, is the version of this passage in 
II Digest, page 256, in which it is said ** He may withhold it from-partition ” 

(3) , .This, however, prevailed in former ages. See the concluding part of 
para. 19 of this chs^pter. 




1<^2 ALLOTMENT OF SHAIIES TO [cHAP. VIII. 

that had been seized by recovered] laiiks as self-acquired, as 
theYaaier^^nmfgrhm Well "s tl‘e self-acquired property of 

cxeriiou. Text of the fatlier.(>) 

yaiia. 

** Whatever ])ropei ty seized strangers, a father recovers 
by his own exertions; whatever a father himselt acquires, he 
need not give any such property in partition to his sons.*^^) 
28. The meaning is, that which belongs hereditarily to 
the family but had been seized by 
Exposition of the text. gt^^^gers and recovered by the father 

through his self-exertion alone,(^) and that which was ac¬ 
quired by the father himself through science, valour, or the 
like, these the father need not give to his sons in partition. 


Summary (by the Translator). 

I. Son’s sons and son’s grandsons, whose fathers and 
grandfathers have died undivided, inherit not per capita 
(equally), but per atirpes ; that is, according to the share of 
the person through whom they derive the inheritance. 

li. This rule prevails even where the number of sons or 
grandsons by each father or grandfather [deceased] may 
be lUiequaL 

HI. A great grandson iulierits, not in right of birth, 
but simply because be survives the deceased, and offers 
funeral oblations to him. 

IV. The right of sons of deceased sons and of sons of 
deceased grandsons to inherit prevails even where the 
deceased has got other sons and grandsons surviving him. 

(1) . This rule, of course, is subject to the exceptions noticed in chap. i. 
of this treatise, under which sons acquire independent power duiing life-time of 
the father, in certain instances of disqualification on the part of the latter, and 
make a partition of the family property at their own instance, ij respective of 
the will of the father. 

(2) . See chap. vii. paras, 32 to 38 of this treatise as to tke rules of 
partition where a co-heir [not being fathei] recovers hereditary property. 

(3) . Through his self-exertion alone] The use of this expression gives 
room to infer that where the recovery is made with the assistance of the joint 
funds, the property recovered la diTisiblc. 




103 


CHAP. VIIlJ SONS^ GRANDSONS, AND THE LIKE. 

V. Beyond the great-grandson of the deceased, the inhe¬ 
ritance does not descend. 

In the case of the grandfather’s property, owner¬ 
ship [Svamiem] and independent power [Svatantriem] are 
both equal in the father and the son. Whereas, in the case 
of the. father’s property, ownership alone is equal in the 
father and the son, and independent power rests entirely 
with the father while he is alive and free fi-om defect.’^ 

VII. Hence, even where a partition takes place during 
life-time of the father, an unequal partition could never be 
resorted to in the case of the wealth of the grandfather, 

VII r. A partition of tlie grandfather’s property takes 
place even at the will of the grandson alone, 

IX. A father is not, of his own authority and without 
the concurrence of his sons, competent to make a gift or the 
like of ancestral property. 

X. A father, without his son’s permission, and on the 
strength of his own independence, is competent to make a 
gift or the like of his self-acquired property. 

XI. Sons cannot compel their father to divide with them 
his self-acquired property, and also property which, though 
belonging hereditarily to the family, had been seized by 
strangers and recovered by the father through his sel/* 
exei lion. 



101 OF THE DIFFERENT DESCRIPTIONS. [CH. IX. SEC. I. 


CHAPTER IX. 


stridhana, or woman’s propertv. 

SECTION I. 


OP THE DIFFERENT DESCRIPTIONS OF STRIDHANA. 

1, Menu, in the first place, describes the different kinds 

Menu enumeratea aix Stridhana, "What waS given 

sorts of StiicihauA. before the nuptial fire [Adhyagiii], 

what was presented in ‘the bridal procession [ Ad by 4- 
vahanika], what was given through affection, and what has 
been received by her from her brother, mother, or father, 
are denominated the sixfold property of a woman/’(l) 

2. Kdtydyana hero details the meaning of the first 

KatydyanadeBnos tbeao liemistich of the above passage, 
several sorts. « What is given to a woman at the 

time of her marriage near the nuptial fire is celebrated by. 
the wise as woman’s property bestowed before the nuptial 
fire [Adhyagni]. That gain which a woman receives while she 
is conducted from her father’s(2) house[to her husband’s dwell¬ 
ing] is instanced as the property of a woman, under the name 
of gift presented un the bridal procession [Adhyavdhanika]. 
What has been given to her through affection by her mother- 
in-law or by her father-in-law orhas been given to her at 
the time of making an obeisance at the feeU^) is denominated 
an affectionate present.”(4) 

(1) . As to the different readings of this passage, vide note to Jim.Vah. chap, 
iv. sec. i. para. 4, and note to Mit. chap. ii. sec. xi. para. 4. 

(2) . Another reading of this text as countenanced by the Ratnakara and 

Chintamani is paitrkat “ from the parental [abode]” instead of pitnr grhab 
“ from the father's house"—vide note to Jim. Vah. chap. iv. sec. i. para. 6. ; 

(3) , At the time of making an obeisance at the feet] In the translation- 
of Mitilkshara, the phrase •* as a token of respect” has been used in lieu of 
these words—Mit. chap, ii. sec. xi. para. 5. 

(4) . Denominated an affectionate present] This reading is followed in 
Viramitrodya, &c. But the Ratnakara, Chintamani, ^ and Vivada Chandra, 
read “ an acquisition through loveliness.” LtivanydrJitaaJ, instead of Fiiti 
dattam, “ an affectionate present.” 
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cn.ix.sEc.i.] 

What has been received by her from her brother, mother, 
or father]. Add to the.se words " occasionally on account of 
subsistence.” 


Ydjnavalkya’s description 
of Stridhana. 


3. The term ‘‘sixfold’* has been used in the above text 

of Menu to avoid the supposition 

Menu’s enumeration of that what has been enumerated in 
SIX sorts IS nob to betaken . j v • j* i 

as a restriction of a greater the Second hemisticli of the passao'e 

number but as a denial o! ^he onl^, SOrts of Stridhana.a) 

It is not to bo taken as a restriction 

of a greater number [but as a denial of a lessj. Therefore^ 

Y^jnavalkj^a, in the passage “ What 

given to a woman by the father, 

the mother, the husband, or a brother, 

or received by her at the nuptial fire, or presented to her on 

her husband*s marriage to another wife [A^dhivedanika], 

as also any other [separate acquisition], is denominated a 

woman’s property/’(2) has made use of the suppletory term 

Adya, “ any other [separate acquisition”]. 

4. Vishnu describes more than six kinds of Stridhana. 

“ What has been given to a woman 

sort^'^“euuLfut•'®’' “®‘*‘®*'> I*®*" 
Vishnu. her brother, what has been received 

by her before the nuptial fire, what has been presented to 
her on her husband’s espousal of another wife (A’dhiveda- 


(1) . The second hemistich of the passage of Menu (cited in para. 1) com¬ 
mences with “ what has been received by her from her brother, mother, or 
father,” &c. and contains an enumeration of only three kinds of Stridhana. 
To avoid the supposition that these three are the only kinds of Stridhana, 
and to show that the three kinds described in the first hemistich class 
also as Stridhana, the term “ sixfold” has been used at the couclusiou of the 
passage. 

(2) . As also any other separate acquisition] In Jimuta Vahana’s quotation 
of the text (chap. iv. sec. i. para. 13) the conjunctive and pleonastic particles 
chaiva [cha-^a] are here substituted for the suppletoiy term Adya. That 
reading is censured by Balambhatta, See note to Mit. chap. ii. sec. xi, 
para, 1. 


14 
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Dika),(i) what has been given to her by kindred, as well as 
her perquisite (Qulka),(2) and a gift subsequent (Anv^dhe- 
yika), all these constitute a woman^s separate property. 

A’dhivedanika] What is given to the first wife as a com¬ 
pensation for the supersession. What 
ix^ained!' ^as been given to her by kindred] 
The word “ kindred’^ in this phrase 
refers to kindred, not being a father or any other above 
expressly mentioned. This is on tiie analogy of the phrase 

Beeves and Oxen.” (3) 

5. Kdty^ana defines, as follows, the terms (Julka and 
Anvddhdya:—** Whatever is received 
a® ®f household utensils, 

of beasts of burthen, of milch cattle, 
or ornaments of dress or for works^**) is called perquisite 
((Julka). What has been received by a woman at a time 
subsequent to marriage from the family of her husband or 
from the husband or parents, Bhrugu pronounces to be a 


(1) , Yajnavalkaya describes A’dhivedaDika: to a woman, whose husband 
marries a second wife, let him give an equal sum (as a compensation) for 
the supersession, provided no separate property have been bestowed on her ; 
but, if any have been assigned, let him allot half”—Mit. chap.ii.sec. zi. 
para, 34 ; see also Montriou, Note iz., Mori, Dig. 506, She may sue her 
husband for it—S. H. L. B. page 98, Note. 

(2) , Culka properly signifies price : though it has become necessary to 
translate it fee, perquisite, or gratuity—see note to Jim. Vah. chap. iv. 
sec. iii. para. 20. In Mit. chap. ii. sec. zi. para. 6, Culka is described to be 
“ the gratuity for the receipt of which a girl is given in marriage.” Rat* 
nakara defines Culka to be ** wealth given to a maiden on account of soli¬ 
citing her in mamage.” 

(3) . “ Beeves,” though a generic term, must, in this instance, necessarily 

exclude ** Oxen,” which has been distinctly mentioned. 

(4) . Jimuta Vahana's reading is Karminam workm^,” instead 
of Karmanam “ works.” Note to Jim. Vah. chap. iv. sec. iii. para. 19. 
The whole of this passage is translated differently in II Digest, 
page 568, 
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flame 

author on the subject of 
ffift to a woman by her 
lather, mother, or the like< 


gift subsequeat‘^Anvadh^ya.”(0 Price] Price of household 
utensils, &;c. Received (used in the 
K^^lya.^a, tx- definition of Qulka)] Received from 
the bridegroom or the like as the 
bride’s wealth and in trust for the bride.(2) 

6. On the subject of gift of property to a woman by a 
Passage of the flame father, mother, or the like, for the 

sake of subsistence, the same author 
further says ‘"Separate property, 
excepting immoveables, is to be given to a woman by her 
father, mother, husband, brother, or kindred, according to 
the means of each, as far as two thousand. 

7. The meaning is, that the wealth to be given is to bd 
exclusive of immoveable property, 
and that the gift may extend to two 
thousand Karsha Panas.(8) 

"" A present amounting to two thousand 
at the utmost [Paro] may be given 
[daj^ah] to a woman out of the 
weaUh.(4) 


Exposition of the text. 


8. Vyasa, too 


Text of Vyasa on the 
same subject. 


(1) . Auvidh^ya. From Anu* after’ and AdU^ya ‘ to be received.’ This 
gift is defined in different ways by different authors :— 

l. —What has been rootii\ed by a woman at a time subsequent to her mar¬ 
riage from the family of her husband is called a gift subsequent, and so is 
that which has been similarly received from her own family—Vy. May, 
chap. iv. sec. z. para. 3; Mit. chap. ii. sec. xi. para. 7. 

II.—Whatever is received by a woman after her nuptials either from her 
husband or from her parents through the affection of the giver, Bhnigu pro¬ 
nounces to be a gift subsequent—Jim. Vah. chap. iv. sec. iii. para. 18. 

m. -jg-What is received by a woman after marriage from the kinsmen of 
her lord or from those of her parents is called a gift subsequent—II Digest, 
page 587; see also chap. ix. sec. iii. para. 2 of this treatise in which a gift 
subsequent is defined differently by KtCfcydyana himself, 

(2) . See note to Jim. Vah. chap. iv. sec. iii. para. 19. 

(3) . Pana is a copper coin, equal in weight to the Karsha [of 16 Mashas], 
whence the copper pana is denominated Karshika [of the Karsha standard] in 
Dictionaries. One Karsha is the fourth part of a Pala. And when there 
are twice ten Kauris, their amount or joint-weight is called one Kakini, four 
of which make one Pana, This is the table of the Pana standard, according 
to Bhaakara Acharya—Vy. May. chap. xxii. para. 4. 

(4) . Of the various readings of this text, as noticed in the note to Jim. 
Vah. chap. iv. sec. i. para. 10, the author of the Smruti Chandrika^dopts the 
reading ^hich stands “ Dvisahasra-paro-dayah.” 
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May be given day ah.This is derived from the verb 

to give” [Deeyata-Iti-Dayah]. 

Paro] Tlic utmost^ * 

9. It is hence to be understood that property worth more 

Properly worth moroiha,! than two thousand Karsha Panasis 

two thousand Panaa is not not to be allotted to a woman even, 
to be given to a woman even , , «i_ 

by tho wealthy, for her sub- by tilc wealthy, tor the sake 01 her 

sisteuce. subsistence.(l) 

10. With reference to the amount of gift so fixed, it is 

The peymont U to bo ^ gathered that the payment is 

made annually, but where to be made every year, and that to 
the payment is made once i i i • 

for all, the restriction does such payment aloiio tlio rule in 

jiot apply. question is applicable. Where, how- 

cvei*, a payment is made, once for all, to meet the charges 

of subsistence for several years, neither the restriction of 

amount as above shewn, nor the prohibition against the gift 

of immoveable property applies. 

11. Ornaments or the like given to a woman on condi- 
Conditional or fraudulent tion that they are to bo worn only 

Stridh”;V" '’Te“ 

K^ty^yana. as property given with a view of 

defrauding the co-heirs, will nob constitute Stridhana or 

separate property of a woman, for, Katyayana thus declares: 

“But whatever has been given conditionally or with a 

fraudulent design by tho father, brother, or husband, is 

declared not to be Stridhana or woman's property/' 

J 2. Tho objector says :—A gift made by the father or 

the like does nob become Stridhana 
Objector’s argument. , . i. 'i. 

or woman s property, even where it 

is made unconditionally and without a fraudulent design; 

for, there is the text “ A wife, a son, and a slave are all 

incapable of property [Nirdhana] : the wealth which they 

may earn is the wealth of the man to whom they 

belong,” 


(1). As for the rate of mamtenance payable to a widow, see chap. xi. 
fiec. i. para. *39 of tbi-i treatise, 
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13. Reply, this is not so. As the word wife^^ has been 

used in the passage above quoted 
with the words son, &c./’ it must 
be understood that it is not thereby intended to declare a 
woman to be actually incapable of property [Nirdhana], as, 
in that case, the incapability in question would also apply to 
a son, which is quite opposed to law. The passage is sim¬ 
ply indicative of the want of independent power of a woman 
to make expenditure or the like from the wealth. The 
spirit of the passage must hence be understood to be that a 
wife and others cannot make expenditure even of their 
separate property without the permission of him to whom 
they belong. 

14. Menu, therefore, says:—Woman should never make 

Passage of Menu against expenditure [Nilharam] from the 

ma\i’“:x;udituT:rth: of oommon to 

like* many, inclusive of themselves, or 

even from their separate property, without the permission of 
their respective lords/’(i) 

15. The meaning is, that women who arc naturally 
w^anting in independence cannot, of 
their own choice, make disburse¬ 
ments, use, or the like of property belonging in common to 
themselves and their husbands, or of property belonging to 
them exclusively.(2) 


Exposition of the passage. 


(1) , This text is translated in Vy. May. as follows:—“A woman should 
never make expenditure from the goods of her kindred [which arc] common 
to [her and] many; or even from the property of her lord without his 
assent’*—chap. iv. sec. x. para. 8, 

In II Digest, page 593, the translation of the text runs as follows: A 
woman should never make a hoard from the goods of the kindred which ar^ 
common to her and many ; or even from the property of her lord, without 
his assent.” 

But neither of these translations agrees with the ’Sanskrit verso as quoted 
in the Smruti Chandrika. 

(2) . For exceptions to this rule, sec chap. ix. sec. ii. paras. 3 and 4 of 
this treatise. 
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What a woman may have 
obtained by her own exer¬ 
tions or by gift from other 
than her relations ranks nut 
as her property but her 
husband’s. Text of Kit^ 
yana. 


16. Or the passage wife, a son and a slave are all 
incapable of property [Nirdhana] 
&c.” (paragraph 12), may betaken as 
relating to the wealth earned by a 
woman by mechanical arts or the 
like ; for, in respect of such wealth, 
K^tyayana says: The wealth, which is earned by mechani¬ 
cal arts or which is received through affection from others, 
is always subject to her husband’s dominion. The rest is 
pronounced to be the woman’s property Stridiiana.” 

From others] From friends or the like. This is so to be 
construed, for, it has already [paragraph 4 of this section] 
been noticed that whatever is received from the father or the 
like is a Stridhana.(i) 


Summary (by the Translator). 

I. Stridiiana, or the separate property of a woman, is of 
the following descriptions :— 

I. Adliyagni, or what is given to a woman at the 
time of her marriage near tlie nuptial fire. 

II. Adhy^vahanika, or what a woman receives 
from her mother, father, or the like, while 
she is conducted from her father’s house to 
her husband’s dwelling. 

III. Wliat is given to a woman through affection 

by her mother-in-law or father-in-law. 

IV. What is given to a woman at the time of her 

making an obeisance at the feet. 

V. What is received by her from her brother, 

mother, father, or son. 

VI. Wliat is.given to her by her husband. 

(l). Ifc would appear from the whole of this chapter, iu which the differ¬ 
ent kinds of Stridiiana are defined, that property devolving on a woman by 
inheritance is not classed as Stridhana. According to Mit.,however, property ^ 
acquired by inheritance ranks as Stridhana, but this doctrine is questioned by 
the High Court in their J udgment in S. A. No. 81 of 1865 [Madras High 
Court Reports, vol, ii. page 402], in which they observe that property de¬ 
volving oq a woman by inheritance is not Stridhana and does not follow the 
law of succession peculiar to properties of that kind. Vide also on this sub¬ 
ject note to chap, xi, sec. iii. pam. 8 of this treatise. 
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viT, A’dhivedanika, or what is given to lier on her 
husband’s marriage to another wife. 

VIII. What is given to her by kindred, not being 
the father, or any other kindred expressly 
mentioned above, 

IX. (Julka, or what is received from the bridegroom 
or the like as the price of household uten¬ 
sils, of beasts of burthen, of milch cattle or 
ornaments of dress, or for works. This is 
received as the bride^s wealth and in trust 
for the bride. 

X. Anv^tdh^ya, or what is received by a woman 
at a time subsequent to marriage from the 
family of her husband or from the husband 
* or parents. 

II. Where a father, mother, husband, brother, or kin¬ 
dred makes a present to a woman for the sake of her subsist¬ 
ence, it is to be exclusive of immoveable property and is 
not to exceed two thousand Karsha Panas, even where the 
payment is made by the wealthy. These restrictions, how¬ 
ever, do not apply where the payment is made once for all 
to meet the charges of subsistence for several years. 

III. The following descriptions of property do not 
constitute Stridhana or the separate property of a woman. 
They are always subject to her husband's dominion :— 

I. Ornaments or the like given to a woman on 

condition that they are to be worn only on 
occasions of festivals, &c. 

II. Property given to a woman with a view to 

defraud co* heirs. 

III. Wealth earned by a woman by mechanical arts. 

IV. Wealth received by a woman from friends or 

the like. 

. IV. Women, being naturally dependent, cannot, of their 
own choice, and without the permission of him to whom 
they belong, make disbursements, use, or the like, of their 
separate property (excepting however Saud%ika, as shewn 
in the next section). * 
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CHAPTER IX. 

SECTION II. 

DOMINIOJf OVER STRIDHANA, OR SEPARATE PROPERTV OF A WOMAN. 


Vyasa declares tliat a 


1 . Vyasa :—“ What has been 


woman may consume as she . i i i i i 

pleases ubat was given to givcii to a woinan by her husband^ 

her by her husband. coDsume as sl)e pleases.” 

2. The author points out by the above text, the inde- 

_ . pendent power of a female over 

Exposition of tho text. ^ ^ ^ 

what was given to her by her bus. 
band, after having, by the particle Cba’^ used in the text, 
hinted the absolute dominion of a female over such kind 
of wealth also as is called Saud^ika.’’ 

3 . Katyayana, too, on tho subject The independence 


The wife has sole power 
over Sauddyika, but over 
her husband’s donation she 
acquires independent power 
only after the demise of her 
husband. Text of K^tyd- 
yana. 


of women who have received the 
gifts termed 8auda3dka” is recog¬ 
nized in regard to that property, for, 
it was given to soothe them, and 
for their maintenance. The power 


of women over ‘‘ Saudayika” is ever celebrated, both in 
respect of donation and of sale according to their pleasure, 
even in the case of immoveables.(i) Let the woman place 


her husband’s donation as she pleases, when he is deceased ; 

but while he lives, she should carefully preserve it.’^(2) 

4. By the use of the word ever'' in the second of the 

u M t f above texts, it is understood that a 
Exposition of the text of * 

Kdtydyana. woman possesses independent power 

over the Stridhana termed Saudayika even during the life-, 
time of her husband. In regard, however, to the husbands 
donation, that is, what was given by the husband, she is 

(1) . *See I M.H.C.R. 87. T 

(2) . See note to Jim. Vah. chap. iv. sec. i. para. 8, as to tho dififerent 


interpretations adopted of this text. 
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declared by the three quarters of the Qloka immediately 
following the second text above noticed, to acquire indepen¬ 
dent right only after the demise of her husband. But while 
he lives, she i^ incompetent, to dispose of what was given to 
her by him without his permission. She is only bound to 
preserve it; it being declared, at the conclusion of the above 
passages, that She should carefully preserve it.’’ 

5 . The same author [Kdtyayana] also defines Saudydika, 

The same author defiae. “ which is received by a married 
Saud6,yika. woman Or by a maiden in the 

house of her husband, or of her father, from her bi'other or 
from her parents, is termed the*gift of affectionate kindred 
[Saud^yika].”(l) 

That which is received] The wealth that is received. 

6 . Vyasa, accordingly :—Wealth which is received by 

Vyasa-sdeanitionotSau- ^ 

ddyika. subsequent to, marriage from(2) the 

house of the father or husband is denominated ‘‘Sauddyika.” 

7 . Both the foregoing passages tend to show that Saudd- 

Author’a interpretation yika is the Wealth Called “'Yauta- 
of the passages of Katy ay a- • j i. 

na and Vyasa. ka, (d) or the like, received by a 

(1) . This reading the text is conformable to the quotation in Mit. and 
Vyasa May., but Jimuta Vahaua reads “from her husband,” [Bhartuh] Instead 
of “from her brother” [Bhratuh], Another variation occurs in the first verse 
of this stanza, read by Chaudeovara, Kanyayd s&rdham “ with a maiden” 
instead of Kanyaya vapi “or by a maiden.” It is censured as an erroneous 
reading byVachespati Micra; see note to Jim. Vah. chap, iv. sec. i. para. 21. 

(2) . The preposition ”from” must, I think, mean in this instance “in;” 
Saud&yika being defined in paras. 5 and 7 to be a gift made by the woman’s 
own kindred, whether in the house of the husband or her father. 

(3) . The word “ Yautaka” is, in the Nighantu, derived from their [hus¬ 
band and wife] being then joined together [Yuta]—Vy. May. chap. iv. sec. x. 
para. 17. “Yautaka” signifies property given at a marriage, the word yuta, 
derived from^e verb ” Yu” to “ mix,” imports “minglingand mingling 
is the union of man and woman as one person—and that is accomplished by 
marriage, for, a passage of Scripture expresses: “Her bones become identified 
with his bones, flesh with flesh, skin with akin.” Therefore, what has been 
received at the time of the marriage, is denominated “ Yautaka”— Vah, 
chap. iv. sec. ii. para. 14, vide also Note. As for the definition of ya'utaka by 
the anther of the Suaruti Chindrika, see chap. ix. sec. iii, para. 13. 

•• lo 
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Objector's argument 
against the use of the term 
“Saudftyika." 


woman from her own parents or persons connected with 
them in the house of either her father oi* her husband, from 
the time of her betrothment to the completion of the cere¬ 
mony to be performed on the occasion of her entering her 
lord^s house. 

8 . The objector here says, it is stated in the Nighantu 
[Dictionary} that ** Whatever ‘ yau- 
taka* or the like is given, is called 
* Suddya* and it is the absolute 

property of a female/* How then is it called here 
** Sauddyika'' 1 

9 . The re[)ly is that, according to grammar, Saudd- 
yika’* bears the same sense with its 
etymon ‘‘ Suddya/* 

10 . Over immoveable property, however, given to a 

A woman, does not po.- ^omau by her husband, she does 
not possess independent power. 
Nareda, accordingly :—What has 
been given by an affectionate hus¬ 
band to his wife, she may consume as she pleases, when he 
is dead, or may give it away, excepting immoveable pro- 
perty.”(i) 

11 . The purport of the above passage is, that a wife 
possesses no independent power over 
immoveable property given by her 

husband, even after his demise. 


Reply. 


BOBS indepeu 
immoveable property givea 
to her by her husband. Text 
of Nareda. 


Explanation of the text. 


(1). The author of a commentary, to which' is affixed the name of 
Eaghunaudana, remarks in this place, * Hence it is true, that a woman is 
entitled to give away even immoveable property received by the demise of 
her husband.* As the doctrine which is here hinted, is opposed by the whole 
current of authorities, and receives no countenance from Raghunandana him- 
self, in his undoubted work the Day-tatva, this passage cannot be considered 
as of weight to shake the opposite doctrine, which denies the widow’s right of 
alienation unless under very peculiar circumstances. The authenticity of the 
eommentary itself, as a work of Raghunandana, is more than doubtful. It 
is of no celebrity and is suspected to be the work of some later writer, who 
has assumed Raghunandana’s name and designation. See note to Jim, Vah. 
chap. iv. sec, i. para, 23. • 
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By the words she pleases’’ used in the above text of 
Nareda) the liberty of the woman over pro[)erty other th^ 
immoveables is shewn. 

12. From all the foregoing, it must be concluded that 
CoQclasiou women possess independent power 

only over Saudayika(0 and over 
their husband’s donation excepting immoveables, and that 
their power is not independent over other sorts of property 
although they may be Stridhana.(2) 


13. As for the husband and the like, they possess no 
independent power over any sort of 

nl, “ndependea? Sfctidhana, for, K^fcydyana says 
power over Stridhana. Text Neither the husband, nor the BOD, 
of Kdtyayaua. father, nor the brothers can 

assume the power over a woman’s property to take it or 
, , bestow it.” This is because the hus- 

Text of tlie same author . 

M to how persons using band and others possess no owner- 

over such property. Hence 
the same author continues :—If 
any one of these persons by force consumed the woman’s 
property, he shall be compelled to make it good with 
interest and shall also incur a fine. If such person 
having obtained her consent, used the property amicably, 
he shall be required to pay the principal when he becomes 
rich.” 


(1) . 1 think that SaudtSyika and Yautaka have not been separately noticed 
in the preceding section (sec. i, chap, ix.), as they are included in the different 
descriptions of Stridhana therein given. 

(2) . The High Court in their Judgment in Doe on the demise of Kallamma 
against Kuppu Filial [M.H.O.R. vol. i. page 85], have ruled that a Hindu 
wife or widow may alienate her Stridhana, whether it be moveable or immove¬ 
able, with the exception perhaps of land given to her by her husband. In 
a subsequent Judgment, however, [S. A. No. 6 of 1865, M. H.O.R. vol, ii. 
page 360] the EUgh Court observe that they could cot, without the greatest 
consideration, conclude that a woman can, without the consent of her 
husband during coverture, absolutely alienate even her own landed pro* 
petty. . 
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14. From its being mentioned that the principal is pay- 

, 3 when he becomes rich, it is 

Inferences deducible from . i n . n 

the above text of K&ty&. miemble that the re-payment 01 even 

^*‘“*^* the principal is not necessary in the 

case of a poor man. It also appears from re-payment of the 

principal being enjoined even where Stridhana is used with 

permission, that the husband and the like are wanting not 

only in independent power, but also in ownership over 

Stridhana, It must hence be understood that in a husband's 

property, the wife, by reason of lier marriage, possesses 

always ownership, though not of an independent character, 

but that the husband does not possess even such ownership 

in his wife’s property. 

15. Hence Devala declares, by the following passage, 
Passage of Devala against that the husband is not competent 

^ven to use the Stridhana of his 
haua, unless in distress, wife. “Her subsistence [Vrtti],(i) 
her ornaments, her perquisite, and her gains [Labham] are 
the separate property of a woman. She herself exclusively 
enjoys it, and her husband has no right to use it unless in 
distress. If he let it go in vain, or consume it, he must 
„ , . re-pay the value to the woman with 

terms in the passage. interest.” Vrtti] Wealth given by 

the father or the like for subsistence. Labham](2) That 
which is gained is Labham. [Labheyata Iti Ld-bhah]. 
Under this definition, that which a woman receives on 
occasions of fastings, &c. as an offering to gratify “ Parvati” 
or other goddess, classes also as Stridhana. 


(1) . In a note made in Mr. Stoke's Hindu Law Books, at the foot of para- 
15, sec. i. chap. iv. of Jim. Vah., it is stated that the term “Vrtti” is read 
“Vrddhi” in the Smruti Chandrika, and is interpreted “ Wealth given by 
the father or other person for increase of prosperity.” I, however, find no 
such reading in the several copies of the Smruti Chandrika in my possession. 
The term Vrtti has been interpreted in them as “ wealth given for sub- 
•istenoe.” 

(2) . At the present day where the woman’s dower is high, it is put out at 
nterest, which is the meaning given to gain, by Jim. Vah. and hia cpmmenU- 
tors—>Jim. Vah. chap. iv. sec. i. para. 15 and Note. 
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The pronoun herself’Mias been used after ^^she,” in the 
above passage, in order to show that the property is to 
enjoyed by the woman evpn to the exclusion of her offspring. 
As for the exclusion of the husband, that has been expressly 
provided for by the sentence “And her husband has no 
right to use it.” The husband himself being excluded, the 
exclusion of the other relatives such as brother, or the like, 
is inferrible by the analogy of the loaf and staff.(i) 

In vain] On occasions* when there is no distress. 

If he let it go] If he gives it away. 

16. The above passage of Devala is applicable to a case 
Passage of Devala appli- where a husband gives away or con- 

cable to a case where the -n t 

husband gives away or con- sumcs liis wife s Stridhana without 

sumes his wife’s Stndhaua Jjqj. [wife’s] permission but without 

without her permission but *- ... 

without force. fovce. This is inferrible from the 

circumstance that no injunction of penalty, such as fine, is 
annexed to the direction contained in the passage that the 
value of the property must be re-paid to the woman with 
interest, 

17. By the sentence Her husband has no right to use 
In time of distress, the it uuless in distress'* in the above 

eisf U^omretenT'^to"u« Devsla, it would appear 

Stridhana. that, in time of distress, the hus¬ 

band alone is competent to use the woman’s property and 
none else. 

18. Therefore, in the subsequent text of the same author. 

A subsequent passage ot “ Or the property of a woman may 

Devala ooneirued in confer, relieve a distressed son,” 

mity with the above inter- ' 

pretatiou. the words “ by the husband” must 


(1). This example of analogy', to which frequent allusion is made in argu- 
meutativo writings, is variously stated. According to one explanation, the 
reasoning exemplified by it, is analogy drawn from association. According to 
another, it is an argument d fortioH. A loaf having been left suspended on a 
staff, the loaf is missing, lind the staflf is observed to have been gnawed by 
rats : it is concluded that the loaf has been devoured by them. A staff being 
thrust through loaves, these are necessarily brought by bringin/; the staE 
See alse notes to chap, xi, sec. U. para. 17, and chap, xi. sec. v. paia. 4 of this 
treatise. *» • 
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m 

be understood after the words " may be used/* The term 
, ''son** has been used to denote any 

justifying the appropriation member of the family. The distress 

of Stridhaiia. o ja* i* 1 i. 

referred to must be of such a charac¬ 
ter as it is impossible to get rid of, except with the use of 
Stridhana. 

To relieve] To save. By the particle Va** [or], being 

^ used in the above passage, it must 

Explanation of certain . . . , .1 . . 1 . 

terms in the above passage be understood that, oif other occasions 

of i>gvaia. extreme distress incapable of 

being obviated except with the use of Stridhana, the hus¬ 
band is competent to use or give it away though he may 
not have obtained the permission of his wife for the same. 
19# The objector here asks how could competency be 

. , declared in a man to use or give 

Ohisctor s argument. , . -At t ai 

away another s property without the 

permission of such other person. 

20* The reply is that, even should the permission of the 
owner be wanting, where the owner 
is one [as a wife] subject to the con¬ 
trol of the party requiring the Stridhana, although he is not 
competent to alienate the property at will, yet his compe¬ 
tency to use or consume it with the view of getting rid 
of a distress has been expressly sanctioned by the pas¬ 
sage above quoted. Hence, there is no illegality in the 
matter. 

21. YdjSavalkya on the subject:—'‘A husband is not 

P»««,ge of YijooTalky. to make good the property of 

on the subject. his wife taken by him in a famine 

or for the performance of a duty or during illness or while 
under restraint/' 

For the performance of the duty] Whether the duty be per- 
formable daily or occasionally. The particle “ Cha** used in 
the text tends to show that the duty contemplated refers 
also to a temporal duty [Eamiem} 


Kopiy, 


Exposition of the passage. 


and, in some instances, to expiatory 
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ceremonies, such as ‘‘Qraha Ydjna^' or the like. While 
under restraint] While under the coercion of creditors or the 
like, which it is impossible to get rid of without payment 
of money. Taken by him] Taken by him under circum¬ 
stances leaving no alternative. After the sentence “A hus¬ 
band is not liable to make good/* add the words ‘‘ Where 
he has no means to re-pay the amount, as in the case of 
poverty.’* When he acquires means, it is necessary that he 
should re-pay what he has taken out of the Stridhana. 

22. Kdty^yana, in some instances, declares re-payment 

Re-paymeni of Stridhana not to be imperative. ‘‘Whatever 

knowingly pennitted 
tydyana. through affection to be taken by one 

afflicted by disease, suffering from grief or sorely pressed by 
creditors, he may re-pay it whenever it is his will to do 
so.”(j^) Knowingly] The knowledge referred to must be of 
the wife. Permitted] Allowed. 

23. Although this passage, from being placed in the 

Pa«.ageolK«y5yanaap. Smruti of Kdtydyana next to the 
plicable to husband alone, three stanzas Neither the hus¬ 
band, nor the son, &;c., para. 13,’^ would lead to the supposi¬ 
tion that it is applicable to the husband and others alsoi 
yet a consideration of the texts following the passage, shews 
that the passage in question is applicable to the husband 
alone. The texts are, “ But if the*husband have a second 
wife, and do not show honour to his first wife, he shall be 
compelled by force to restore the property, though amicably 
lent to him. If suitable food, raiment, and dwelling be 
withheld from the woman, she may exact her own 
(property).”(2) 

(1) . This text has been translated, as follows, in 11 Digest, page 594 :— 

Whatever she has put amicably into the hands of her husband afiOicted by 

disease, suffering distress, or sorely pressed by creditors, he should re-pay that 
by his own free will.’* But this translation does not seem to me to be literal. 

(2) . Here the term **Svam” has been used in the text. As to the 
different interpretatlouB of this term, see note to Jim. Yah. chap. it. sec. i. 
para, 24. 
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24. Where, however, the woman is extremely wicked, 

, , even if she had not permitted the 

A Tricked woman mcom- _. , . r i 

patent to use stridhaua. use of her separate property [as above 

Text of K&tydyana. noticed], she is herself incompetent 

to use it, for, the same author [K4ty%ana] says :—** But 

a wife who does malicious acts injurious to her husband, 

who has no sense of shame, who destroys the wealth, or 

who takes delight in being faithless to his bed, is held 

unworthy of Stridhana or separate property.Unworthy] 

Unworthy to alienate at will. 

25. A Stridhana promised by the husband [but not 


A Stridhana promised but 
not paid to the wife, must 
be paid to her on her hus¬ 
band’s decease. Text of 
Kdtyiyana. 


accepted by the wife during his life¬ 
time] must be paid to her afterwards. 
Accordingly, Katyayana :—What 
was promised to a woman as her 
Stridhana by her husband must bo 


delivered by bis sons like a debt.” The word “ son” includes 
also the grandson. 


26. By the use of the words like a debt,” it will be 


Sons and the like possess 
no ownership over Stiid- 
hana. 


seen that this passage also tends to 
show that son? and the like possess 
no ownership whatever over the 


Stridhana of their mother. Hence it is settled that there 


IS no partition of Stridhana during 

Stridhana impartible. .i j* r n i i 

the life-time of the woman, she her¬ 
self being the exclusive owner of it.(2) 

27. Therefore, Menu :—“ Their kinsmen who take their 
goods ill their life-time, a virtuous 
tbr^pp^opHation'^of^l^^^^^^ king should chastise by inflicting the 
hana by kinsmen. punishment of theft. Such orna¬ 

ments as are worn by women during the life of their 
husband, the heirs of the husband shall not divide among 
themselves: they who do so are degraded from their 
tribe.”(3) 

(1) . Vide chap. xi. sec. i. para. 47, where this passage occurs. 

(2) . Vide chap. iv. para. 11, and chap. vii. para. 22 of this treatise. 

(3) . ^ee Judgment of High Court in S. A. No. 6 of 1865 (M. H. C. R. vol. ii. 
page 60), in which this principle is recognized. 
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28. As are worn]. Herelhe word "constantly" must 

ExpUnation of certain added; for, constant wearing 
terms in the passage. raises the presumption that the 

ornaments worn are Stridhana, and excludes everj)^ hypothesis 
of fraudulent motive. As the, above passage refers to pro¬ 
perty positively ascertained to be Stridhana, it must be 
understood that constant wearing is essential to constitute 
such property. Kinsmen] Daughter’s son and the like. 


Summary (by tue Translator). 

I. Wealth received by a woman from her own parents 
or persons connected with them, in the house of either her 
father or her husband from the time of her betrothment 
to the completion of the ceremony to be performed on 
the occasion of her entering* her lord^s house, is termed 

Saudkyika.” 

II. Saudayika includes also ‘‘Yautaka’’ (wealth given 
to the bride and bridegroom while seated together at a 
marriage or the like). 

III. Women possess independent power over Saudayika 
in respect of donation, sale, &:c. according to their pleasure, 
even in the case of immoveables. 

IV. What was given to a woman by her affectionate 
husband, she must carefulh’- preserve during his life-time. 
She is incompetent to dispose of it without his permission. 
On his demise, however, she acquires independent power 
over it. But this rule is inapplicable to gifts of immoveable 
property, over which she never acquires independent power, 
even after the demise of her husband. 

V. Subject to the exceptions noticed in the foregoing 
two paragraphs, women possess no independent power over 
Stridhana. 

VI. A husband possesses neither ownership nor inde¬ 
pendent power over his wife’s Stridhana, but a wife, by 

^ 16 
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reason of her marriage, possesses always ownership, though 
not of an independent character, over her husband's property. 

VII. If either the husband, the son, the father, or the 
brother, consume woman’s property by force, he shall be 
compelled to make it good with interest and shall also incur 
a fine. If, however, he uses the property with her consent, 
he shall be required to pay the principal when he becomes 
rich. If, without becoming rich, he continues always 
a poor man, the re-payment of even the principal is not 
necessary. 

VIII. If a husband gives away or consumes his wife's 
Stridhana without her permission, but without force, he 
will have simply to re-pay it witii interest, and will incur 
no penalty. 

IX. In time of distress, however, the husband will be 
competent to use his wife's Stridhaua, but this privilege 
belongs exclusively to the husband. 

X% The distress must be of a character impossible to 
get rid of, except with the use of Stridhana. 

XI. On such an occasion, the husband is competent to 
use his wife’s Stridhana even without her ^permissions 

XII. He must, however, re-pay the amount unless where 
he is destitute of means to do so, in which case he will 
be exempted from making the payment until he becomes 
sufficiently rich. 

XIII. Where a wife knowingly permits her husband in 
distress to make use of her Stridhana, he may re-pay it 
whenever it is his will to do so. 

XIV. If the husband have a second wife and do not 
show honour to his first wife, he shall be compelled by force 
to restore the property of the atter (first wife), though it 
had been amicably lent to him by her. 

XV. If suitable food, raiment, and dwelling, be with¬ 
held from a woman, she may exact her own property. 

XVI. ‘ An extremely wicked woman is net competent tO' 
use her Stridhana. 
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XVII. IVhat a woman gains on occasions of Hastings, &c. 
os an offering to gratify goddess, ranks also as Stridhana, 
and it is termed Ldbham.” ^ 

XVIII. Stiidhana is to be enjoyed by a woman even to 
the exclusion of her offspring. 

XIX. Sons and the like possess no ownership whatever 
over their mother’s Stridhana daring her life-time. 

XX. A woman is the exclusive ow'ner of her Stridhana, 
and no partition of it takes place during her life-time. 

XXT. Stridhana promised by the husband but not 
accepted by the wife during his life-time, must be paid to 
her on the demise of her husband by his sons and grandsons, 
like a debt. 

XXII. Kinsmen appropriating the separate property of 
-a woman are liable to punishment. 
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CSAPTER IX. 


SECTION III. 

SUCCESSION TO WOMAN’S PROPEBTr. 


Anvadheya and affection¬ 
ate gift by husband are 
inherited by her children, 
even where the woman dies 
during the life-time of her 
husband. 


Anv&dheya, dehued. 
Passage of K^tydyana. 


1. Menu :—What she received affcer marriageCO (An- 
vddheya), and what her lord may 
have given through affection (Pri- 
tena), shall be inherited, even if she 
die in his life-time, by her children 
(Praja);^ 

2. Anvddheya is wealth received by a woman subse¬ 
quent to marriage from the family of 
her husband or from the family of 
her father; it being declared by 

Katyayana, What has been received by a woman from the 
family of her husband, at a time posterior to her marriage, 
is called a gift subsequent (Anvddheya); and so is that which 
is similarly received from the family of her father.’’(2) 

3. In disjoining the compound term Anvadheya,’* 

anu-adheya is obtained. The sense 

vJhlya^nTi'yz^ei"” “““ ‘after’ is explained by wliat 

has been said in the text, “ at a time 
posterior to her marriage,” and of adheya ‘to be received’ 
by the word received ” used in tlie text. 


(1) . lu Menu, chap. ix. verse 195, the words “ from the family of her 
husband” have been ioserted between “ after marriage” and “and M'hab her 
lord may have given through affection,” But I have omitted the words, as 
they are not to be found in the original text as quoted in the Snuruti Chan- 
drika, and as the term “ An'Adheya,” as used in the text, is defined in the 
subsequent paragraph of this work to be “ wealth received from the family 
of either the husband or the father.” 

(2) . The same author (Klty^yana) gives a different definition of Anvddheya; 
see chap, ix, sec. i. para. 5 of this treatise. 
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4. The purport of the passage is, that Anvddheya -aDd 
what was given tlirough affection 
Expositiou of the text of husband alone (Priti-datta), 

both these kinds of Stridhana, on 
the demise of the woman who was the owner thereof, 
become the property of her children, male and female, that 
live at the moment next succeeding that of the demise of 
the woman. Hence, the property of a woman leaving 
children will not be inherited by the husband, even though 
he survives her, but only by the surviving children of the 


woman. 


5. From the foregoing, it would appear that survival is 

the only circumstance recognized by 

creating a right to inherit the 

as also property of other property of a deceased woman. (^) 
descriptions devolving on r i ,, , 

him by reason of the demise -Lneieiore, wherever the property of 
of the owner. one dying without issue devolves on 

another by reason of the demise of the proprietor,d) survi¬ 
val alone is considered as conferring a right on the inheritor 
to inherit the property of the deceased. • 


6. By the mention of the common term ^^children,^^ in 


Both the male and female 
children succeed simultane¬ 
ously to Auv{(dheya and 
I’riti-datta according to the 
passage of Menu, as cited 
m para. 1. 


the above text of Menu, it is under¬ 
stood that both the male and female 
children acquire, at one and the 
same time, a right to inherit the two 
kinds of Stridhana referred to in the 


text, namely, Anvadheya and Priti-datta; and that the 


The daughters and sons 
must divide the property 
among them. 


property therefore descends simul¬ 
taneously to them, and not first to 
daughters, and on failure of them, 


(l). The great difference between the right of succession of a sou and the 
like to a maternal e.state and that to a paternal one is this. In the latter, 
the son acquires an interest hy hirih and possesses, in certain instances, a 
right even to compel division of the property during life-time of the father. 
Whereas, in the former, the son acquires no right whatever till the demise 
of the mother. See note to chap. viii. para. H of this treatise, 

(4). 'j^his refers to a proprietor, male or female. See also chap, viii, 
para. 11 of this treati^^, and Note. 
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to sons. The daughters and sons, or in other words, the 

. brothers and sisters, must therefore 

Another passage of Menu ., , , 

applicable to the two kinds divide the property among them. It 

•of stiidhana, must hence be understood that the 

passage of the same author [Menu], When the mother is 
dead, let all the uterine brothers and the uterine sisters 
equally divide the maternal estate,'’(0 is applicable to the 
two descriptions of Stiidhana [Anvadheya and Priti-datta] 
mentioned by himself in the preceding passage. 

7. On the same subject, Brahaspati notices a distinction ; 

Unaffianced da ugh to r A woman's property goes to her 

plrro“totKrpt [male] and the daughter 

sage of Brahaspati. also is a sharer with them, provided 

she be unaflSanced ; but if married,(2) she receives a mere 
token of respect.’’(*5) 

8. In the above passages of Menu and Brahaspati, the 
conjunctive particle Cha” is used 

isfcera to indicate reciprocation [itaretara]. 
It is therefore to bo understood that 
partition takes place among them [brothers and sisters] on 
principles of reciprocity. In other words, brothers and 
sisters share together.(4) 

9. Hence Kdtyayana : “ Sisters 
tufrbTct* having husbands shall share with 

kinsmen.” 

Kinsmen” means brothers by the same mother The 
words ** having husbands” were used 
in the text, in order to exclude 


Brothers and 
eliare togothor. 


Exposition of tbo passage. 


(1) . In the Kalpataru, the text is read “Let all the sons by the same 
mother divide” sarve putrah sahodaiiih ; instead of “ Let all the uterine 

brothers.equally divide” samam sarve sahodordh ; see note to Mit. chap. ii. 

ijec. xi. para. 19. 

(2) . This, I think, must mean a widow, for, in the following passage of 
Sl&tyKyana, sisters having husbands are declared entitled to lihare with the 
brothers. 

(3) . The close of the stanza if read differently by Jim Vah., nalabhen 
mdtrikan dhanam, * She shall not receive the maternal wealth’ instead of labhat 
mdna-matrakam “ She receives a mere token of respect.” But it is disapprove 
ed. Vide note to Jim. Vah. chap. iv. sec. ii. para. 3. 

(4) . This is controverted by Mit. who asserts that reoiprocationds not indi¬ 
cated by the particle ” Cha”—vide Mit. uhap.^ii. sec; xi. para. 20, and Note* 
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•widows, but not unaffianced daughters; for, the exclusion 
of unaffianced daughters would contradict the preceding 
passage [of Brahaspati], para. 7. 

10. Menu, referring to such daughters as share equally 

with brothers by the same mother, 
declares :—'‘Even to the daughters of 
daughter alBo. those daughters, something suitable 

may be given through affection from the assets of their 
maternal grandmother.”(l) 

Suitable” means so far as is necessary for the perform- 

The term »8uitable,’> ance of religious duties, regard being 
had to the poor condition and the 
like of the party receiving the amount. 

11. If it be asked how can something bo declared to be 

given to a daughter’s daughter from 
being given to a daughter’s the grandmother s property,while she 
daughter. possesses no sort of ownership over 

it during the life-time of the brothers and sisters [that is^ 
the sons and daughters] of the deceased grandmother, the 
reply is as follows: an unmarried daughter, though not 
entitled to inherit the estate of her father (having sons), 
is declared(2) by law to bo entitled to receive one-fourth 
portion from her brother. Likewise, in this instance also, 
although a grand-daughter has no ownership, yet something 
may be paid to her by the brothers and sisters on the 
cogency of the precept (permitting such a payment). There 
k however this difference. In the case of an unmarried 
daughter, although she is not entitled to inherit the property 
of her father, yet Menu, bearing in mind that she possesses 
an interest hy over the said property, attaches a 

penalty to the non-payment (of one-fourth portion to her) 


(1) . This text is traoslated, as follows, in Mit. : Even to the daughters of 
those daughters, somethiog should be given as may be fit, from the assets 
of their maternal grandmother on the score of natural affeotion”—Mit. chap.ii, 
sec, xi. para. 17. 

(2) . See chap. iv. paras. 21 to 34 of this treatii^e. 

(3) , See chap, iv, para. 18 of this treatise. 
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by the passage “And they who refuse it shall be degraded.” 
(1) But in the present instance^ the grand-daughter possesses 
no interest by birth, and therefore it has been said in the 

Payment to a daughter, passage “ may be given through 
daughter ia optional. affection,” thereby implying that if 

there be affection, something may be given ; otherwise not. 

12. The same author [Menu] further states that a certain 

, other kind of Stridhana, or separate 

Yautaka goes to unmar- . 11 . , 

ried daucbtera alone. Pas- property belonging to the mother, 

sage of Menu. Unmarried daughters alone(2) 

and not to all daughters and brothers generally. Property 

given to the mother on her marriage ‘Yautaka,’ is the share 

of her unmarried daughters.” ^^.rvicled 

13. Yautaka is wealth given by p sue receives a mere 

^ , I e 1 bride^^iv^c ot^aiea to- 

I autaka, donned. 

gethcr, at a marriage or the like.(3) 
It is said in the Nighantu [Dictionary] that “ the word 
Yautaka is derived from their being then joined together 
[Yuta].” The meaL' .g is, that wealth given to the bride 
and bridegroom is denominated Yautaka, the term Yautaka 
deriving its origin from “ Yuta,” mingling. 

14. Davasvamy, however, contemplates Yautaka to be 
of two descriptions. “What was 
received from the father’s house be¬ 
ing different from what was receiv¬ 
ed from the house of the husband, 
is called the mother’s Yautaka.f^) It 


Davasvamy contemplates 
Yautaka to be of two des¬ 
criptions. 

The correctness of his 
opinion, doubted. 


(1) . See chap. iv. para. 32 of this treatise. 

(2) . See chap, iv. para. 48 of this treatise as to an unmarried daughter 
taking the trinkets of her mother, hereditary or otherwise. 

(3) . Yautaka [written both Yautuka and Yautaka] is explained by some 
as signifying Savings effected by her good management out of what has 
been given to the woman for the purpose of providing bread, pot herbs, &c. 
In the Kalpataru, the term is explained Wealth given to a woman by her • 
father and the rest at the time of her nuptials”—Jim. Vah. chap. iv. sec. ii. 
para, 14 and Note; see also Note to chap. ix. sec. ii, para. 7 of this treatise as 
to the explanation of the term “ Yautaka.” 

(4.) .From this it is clearly inferrible that Davasvamy makes a distinc¬ 
tion in Yautuka, according as it is received from the house of the father or 
husband. , * 
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belongs exclusively to the mother.” The propriety of this 

opinion is doubtful; the distinction being one created by 

the author [Davasvamy] himself. 

15. The distribution of Yautaka, where there are sevc- 

V . 1 . • X V ^ unmarried daughters, is to take 

Yautaka IS to be divided , , 

equally among all unmar- place accoraing to the principle 

ried daughters. Equality is the rule where there 

is nothing laid down to the contrarya different mode of 

partition not being prescribed. 

IG. The maternal estate, not included in the three 

Tho maternal estate, not kinds(i) above noticed, belongs only 
being Anvidheya, Priti- to guch daughters as are unmarried 

lUtta, or Yautaka, goes to , i si i 

like . • '<1 and unprovided and unprovided though married, 

11. If it De CUMand not all daughters indiscrimi- 

-— ^ . ^^autaina: ** A woman’s property goes 

to her daujt^r9,uni4,r'[iSat suciPRProvided.” 

denominated “ AdfiyS.te'idhanaaa are 

ed daughters are to divide like bclong to daughters Unm 
the property among them. married UDprovid^ 

wealth is to be divided among such daughters alone. 

The term “ unprovided,” term ‘‘unprovided,” used in the above^ 
text of Gautama, is to be interpreted 
according to Apararka as implying an issueless, unendowed 
(that is destitute of wealth), unfor- 
toVof a".; tunate (Durbhag&),(2) or a widowed 
rejected. daughter.(3) The construction which 

Vijhanaiswara(i) has put upon the passage is to be rejected 
as founded on assumptions unwarranted. 

(1) . These three kinds are Anvtidheya, Priti-datta, and Yautaka. 

(2) . ** Durbhaga,” in Sanskrit, has several meanings, but here It seems 
to mean ‘unfortunate.* A daughter may be unfortunate either by her being 
not loved or liked by her husband for no fault of hers. 

(3) . In Mit. chap. ii. sec. xi. para, 13, such daughters only are said to ba 
“unprovided” as are destitute of wealth or without issue. 

(4) . Vijnauaiswara’a construction is that, if there be competition of mar¬ 
ried and unmarried daughters, the woman’s separate property belongs to such 
of them as are unmarried; or among the married, if there be competition of 
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] 8. YdjfiavAya lays down a further rule on the subject. 

Danghto share their “ The daughters (share) the residuo 

mother’s estate after paying of their motlier^s property after pay- 
her debts. Text of Yajua- ^ ^ i a 

vaikya. ment of her debts.” 

19. The meaning is that, after the death of the mother, 

her daughters unmarried and un- 

Explanation of the text. . ^ i i 

provided are to share equally the resi¬ 
due of their motlier’s wealth after discharging the debts that 
had been contracted by her. 

20. If there be no such daughters, 
the same author adds, “And the 
issue succeed in their default.^’(0 

21. Nareda lays down the same 
rule in more explicit terms “ On. 
failure of^ daughters, their issue.^’(2) 

As unmarried daugl4<"][g^could have no issue, the 

Female issue first p’ - derstood to refer to the issue'' Va 
aaugbters. It is further inferrible that the issue 
J the wealth descending in the female line. 
The comprehensive terra ** issue’’ has 
been used in the text to admit of the 
male issue of daughters taking the wealth in default of the 
female issue. 


On failure of daughters, 
the issue succeed. 


Text of Nareda on the 
same subject. 


22 . 


In default of female issue, 
male issue succeed. 


endowed and unendowed daughters, it belongs exclusively to such os are 
unendowed—Mit. chap. i. sec.iii, para. 11, chap. ii. sec. xi. para. 13. But this 
construction is inconsistent with the particle “ Cha” [and], which is used in 
the text of Gautama, in contradistinction to the particle * Va’ (or), which 
ought to have been used to support the above construction. 

(1) . I think that, before the issue of daughters, a daughter married and 
2 ^rovided must have a place in the line of succession, as it is only on failure 
of daughters of every kind that the issue of a daughter succeed under the 
passage of Nareda in para. 21. See also chap. xi. sec. ii. para. 28 of this 
treatise. 

(2) . IqMlt. chap, ii, sec. xi. para. 16, this is translated male issue, but 
this translatiou is not borne out by the Sanskrit text as quoted in the Smruti 
Chaudrika, which simply says “ Anvaya” (issue). 
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23. On failure of daughter’s sons also, the sons of the de- 
, ceased woman divide her wealth and 

•ons, the sons of the deceas- dobts ; it appearing fifOm til© t©xt 
ed succeed. y^jfiavalkya, Let sons divide 

equally the assets and debts after the demise of tlieir parents(ll 
[Pitarau],” that, after the demise of the mother, the sons are 
entitled to divide equally her wealth and also her debts. 

Were the text held inapplicable to 
Reason for the same. maternal estate, the use of tho 

complex term Pitarau(2) “ parents” in the text would become 
useless. 

24*. In default of sons, the assets and debts of the d-eoeased 
In default of sons, the go to her son’s SODS. This is because 

by sons and son’s sons,”(3^) sons’ sons 
are declared liable to discharge the 
debts of their paternal grandmother, and because it is laid 
down that debts must be discharged by those that take tho 
assets. 

25. Where the grandsons are by different sons, and they 
^ ^ . ..cc L unequal in number, the allot- 

Grandsons by diflferent . i . 

sons and grand-daughters ment of shares 4o them, during par- 

daug?t°ra"toke*’p<T*s“frpM of their grandmother’s assets 

and not per capita. debts, is to be [as is the case in 

the partition of grandfather’s property](4) according to their 
respective fathers. Likewise, where there are several grand¬ 
daughters and grandsons by different daughters and unequal 
in number, their shares are to be allotted to them through 

Text of Gautama on the their mothers; it being declared by 
Subject. Gautama, '' Or the partition may be 


Reaaons for the same. 


(1) . Yide chap. ii. sec. ii. para. 18 of this treatise. 

(2) . In this complex term, the father is first suggested by the radical term 
** Pitr,” and afterwards the mother is inferred from the dual number. See 
chap. xi. sec. iii. para. 5 and Note of this treatise. 

(3) . See chap. xi. sec. ii. para. 10 of this treatise, where this passage 
occurs. 

(4) . See chap. 'viii. paras. 3 and 4 of this treatise. 
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according to the mothers, and a particular distribution may 
be made in the respective sets.”(i) 

26. K^tydyana says:—*‘On failure of daughters, the 

inheritance goes to sons.’’ The term 

PftBBage of Katy&yana ^ ^ . .1 . . . 

directing eons to inherit on * daughters used in this test means 

unmarried daughters, as in their 

case only there could exist no issue 

of either sex. The text of Kdtydyana must therefore be 

understood as applicable to that kind of Stridhana which is 

called Yautaka.” 

27. Where a wife leaves no progeny, her wealth goes to 

The property of a child- her husband ; it being declared by 

h“;b.rd”« .iru^\ee" Y^jnavalkya, “The property of a 

married iu one of the five childless wonian fmarried] in the 

approved forme. Passage •- 

of YJljnavalkya. form denominated Brdhma or even 

in any of the four [unblamed modes of marriage] goes to lier 
husband.”(2) By the use of the particle Api “ even” in the 
above text, the marriage of the form of “ Gandharva” is also 
included. 

28. Hence, Menu :—‘‘ It is ordained that the property 

Pa8Mg«ofM,nu ontho ^ maiTied in the form 

same subject. ♦ called Br&-hma, Daiva, Arsha, Gan¬ 

dharva or PiAjdpatya, shall go to the husband, if she die 

without issue.”(3) 

(1) . Where the daughters were numerous, but are not living; and their 
fem^e children are unequal in number, one having left a single daughter» 
another two, and a third three ; how shall the maternal grandmother’s pro¬ 
perty be distributed among her grand-daughters ? Having put this ques¬ 
tion, the author reminds the readers of the mode of distribution of a pater* 
nal grandfather’s estate among his grandsons—Note to Mit. chap. ii. sec. xi. 
para. 16. 

(2) . This text is translated, as follows, in II Digest, page 614: married 

woman dying without issue, her property received at Brahma nuptials, or 
even in other four unblameable forms of marriage, it goes to her husband 
but I have adopted the translation made of the text in Mit. chap. ii. sec. xi. 
para. 10, as it appears to me to be more in conformity with the ^nskrit text 
as quoted in, and interpreted by the Smruti Chandrika. 

(3) . in II Digest, page 616, “and” is used instead of **or” between the 
words “ Qandharva” and “ Prtfjipatya,” but this seems to me to be an evi¬ 
dent mistake, as a woman could not be married in all the five forms, but 
only in one or other of them. 
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29. The property”of a woman married in one of the five 

forms specified, gees in default of 
Expeitiouefthepamge. daughters down to the 

son's son, to the husband of the deceased and not to the 
mother and the like relations. 

30. The text of Kdtydyana—What was given by 
Gift by kinsmen to a kinsmen goes, in default of the 

rCiS»p“";ed^om:gr.! to her husband.” refei-s to 

in default of her issue, to property of a woman married 

tUe kinsmen. Text ef Kd* ^ ^ i r* n 

tydyana on the subject. in any but the five forms of mar¬ 
riage above described; for, the same author has accordingly 
declared :—What is received from parents by a woman 
married in the form called ‘Asura* and the like,(l) goes, in 
default of her issue, to her mother and father.’' 

Received from parents] Received from mother, or father, 

as a present. In default of her 
Explanation of certain . __ tpi. » a* 

teruis^Q the latter text of ISSUCJ 1U cletault 01 tll6 ISSUe Ot 

Kdtydyana. woman married in the form of 


Asura or the like. The word “issue” denotes the whole 


range of heirs from daughter's son to son's son, who have 
been declared above as capable of inheriting Stridhana, 

31. Yama says :—Wealth which is given at the mar- 

Wealth given to a riage called ‘ Asura’or the like is to 

woman married in the form be taken by the father alone, where 
of Asura or the like by her . i . . 

father is to be taken, on her the Woman dies Without ISSUe. ' 

thTfather‘*ardecW by ^he word “given” used in the text 
Yama. means given by the father,” and 

hence this text is not inconsistent with the one already cited. 

32. In like manner it must also be understood that 


In like manner ; 
by 

reverts also to them. 


Stridhana or property given to a 
given by other kinsmen woman married in the form of 
Asura” or the like, by her pater¬ 


nal uncle, brother, maternal uncle, and other similar rela¬ 
tions, reverts, after her demise, to such relations, where they 


(1). The words ‘‘and refer here to marriages of the foi'm of 

“Pai^acha’*^ “Ratchasa.” 
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survive her, and that failing them, it goes to her husband. 

Gautama^ however, as an exception 

Gautama notices an ex- , . % . -i 

ception to the rule in the to this rule, says that a certain kind 

case of Culka. jnade by relations does 

not go back to the donors. The sister's perquisite [(J ulka] 
belongs to the uterine brothers; after them, it goes to the 
mother.”(i) 

33. The definition of (JJulka is given in the former sec- 

tion.(2) This kind of property, 

Culka goes to uterine 

brothers, and in default of though given by the bridegroom 
them, to the mother. 

them, but goes to the uterine brothers, and in default of 
them, to the mother. 

34. ?ankha, after premising may take back," proceeds 
^‘the bridegroom [may take back] 
his nuptial present." This text 
must be considered as applicable to 
the case of a bride dying before the 
completion of the marriage; it being 

declared by Ydjhavalkya, If she die, let what had been 
presented be taken back."C3) 

What had been presented] Whe¬ 
ther a (/ ulka, ornaments, or the like. 
Be taken back] Be taken back by 
the bridegroom. 


Where the bride dies be¬ 
fore the completion of the 
marriage, nuptial presents 
may be taken back. Pas¬ 
sages of Cankha and Ydjna- 
Talkya, quoted. 


Explanation of certain 
terms in the passage of 
Ykjuavalkya. 


(1) . This passage of Gautama has been translated here in conformity with 
the interpretation of the Smruti Chandrika. In Hit. chap. ii. sec. xL para. 
14, this passage is rendered thus—“The sister's fee belongs to the uterine 
brothers : (after the death of) the mother.” Jimuta Yahana's interpretation, 
however, of this passage agrees with that of the Smruti Chandrika. See Jim. 
A^'ah. chap. iv. sec. iii. para. 27, and Note. 

(2) . Chap. ix. sec. i. para. 5 of this treatise. 

(3) . The passage of Ydjnavalkya does not end here. It concludes by 
saying “ paying however the charges on both sides” (Mit. chap. ii. sec. xu 
para. 29); and the meaning has been explained by Subodhini to be this; after 
deducting from the damsel’s property the amount which has been expended 
by the'giver or acceptor of the maid, or by their fathers or other relations on 
both sides, in contemplation of the marriage, let the residue be delivered to 
the bridegroom—Note to Mit, ch.ap. ii. sec. xi. para, 30, 
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The wealth o£ a deceased 
damsel goes, according to 
Baudh^yana, to her uterine 
brothers ; in default of 
them, to her mother, and 
in default, to her father. 


36. 


35, Baudh^yana, referring to the wealth of a damsel, 
says;—** The wealth of a deceased 
damsel, let the uterine brothers 
themselves take. On failure of them, 
it shall belong to the mother; or 
if she be dead, to the father.’’ 
Brahaspati enumerates secondary mothers and points 
.out who take their inheritance, 
ofSi^ondS^mothere^ndo'f “The sister of a mother, the wife of 
the heirs to their property. ^ maternal or of a paternal uncle, 

the sister of a father, the mother of a wife, and the wife of 
an elder brother are declared equal to a mother. If they 
leave no (male) issue of their body, nor the son of a daugh¬ 
ter, nor a daughter, the sister’s son and the like shall inherit 
their property.”(i) 

37. The sons of the sisters of the deceased take the pro¬ 
perty of their maternal aunt. Like- 

Brahr,patt “ ^iso, it must be understood, by the 

use of the words “ and the like” in 


the text, that the other heirs are to take the wealth of their 
respective secondary mothers in due order.(2) 

Succession of the issue of 38. Likewise, the issue of a rival 


a rival wife to the property 
of the etep-mothor where 
the latter leaves no issue, 
husband, or the like. 


wife takes the property of the step¬ 
mother, where the latter leaves no 
progeny, husband, or the like. 


(1) . This text is translated, as follows, in II Digest, page 621:—“The 
sister of a mother, the wife of a maternal or of a paternal uncle, the sister of 
a father, the mother of a wife, and the wife of an elder brother, are declared 
equal to a mother. If they leave no issue of their body, nor the son of another 
wife of the husband, nor the son of a daughter, nor the son’s son of another 
wife, the sons of their sisters and so forth shall therefore inherit their pro¬ 
perty.” The translation contains several additions not borne out by the Sans¬ 
krit text as quoted in the Smruti Chandrika. 

(2) . By the use of the phrase *‘in due order,” it further appears that, in 
default of the heir first mentioned, the next in order succeeds. In II Digest, 
page 622, it is accordingly said that the sister’s sons and the rest have not a 
co-ordinate title but a successive one, and that they therefore succeed in order 
as enumerated. 
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39. Menu declares that, in certain instances, the issue of 

a particular class of rival wives take 

Menu notices an excep- i , 

tion to the rule in the case the property of the deceased step- 

of a Brahmani damsel. mother notwithstanding the survival 

of the latter’s husband, father, brother, or the like. The 

wealth of a woman which has been, in any manner, given 

to her by her father, let the Brahmani damsel take ; or let 

it belong to her oflfspring.”(i) 

40, By the phrase ‘‘ given to her by her father,” it is 


Expcition of tho text of intended to show that the Brahmani 
Menu. damsel takes the inheritance even 


if the brother, father, and others who are declared above to 
be capable of taking the inheritance should exist. The 
purport of the passage hence is, that the property of a woman 
of a cldsa different from that of her husband is inherited 
where she has no issue, by the damsel of another wife of the 
same class with her husband, or her offspring. 

41. It is inferrible from the above passage that where 

Inferenoeodeduoible from all of classOS 

the text of Menu. different from that of the husband, 

the wealth of a wife dying without issue is inherited, not by 
the damsel of another wife or her offspring, but by the 
husband alone, where the marriage had taken place in one 
of the approved forms, such as Brahma and the like, and, 
in other cases, by the donor himself. 


42. Kd-tydyana closes the subject of Stridhana by the 

« r Tr.x < following verse:—'‘Thus the law 

Passage of Kityayana , .. ^ • n , 

closing the subject of Strid- relating to Stridhana or woman s 

property and the partition thereof has 
been explained.” 

43. The meaning is, that the law thus expounded and 

„ , the rules of partition thus detailed 

Exposition of the passage. i i. . en -jv , 

relate to Stridhana or woman s sepa¬ 
rate property. 


‘ (1). See Mit, chap. ii. sec. xi. paras, 22 and 23, Note, 
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Summary (by the Translator). 

I. In the case of Stridbana, the demise of the owner 
and the survival of the heir are the only circumstances re¬ 
cognized by law as creating a right in the latter to inherit. 

II. That kind of Stridbana, which is termed Anv4dhe- 
ya,” and what was given to a woman through affection by 
her husband, devolve, on her demise, on the sons and 
daughters (excluding, however, widowed daughters) surviv¬ 
ing her, and these are to divide the property equally 
among them. They may also give something suitable out 
of the property to daughters of daughters, if they have 
affection towards them, but not otherwise. 

III. The Stridhana called “ Yautaka” belonging to the 
mother goes, on her demise, to her unmarried daughters 
alone, and, in default of them, to sons. 

IV. Stridhana not being of the three kinds above notic¬ 
ed, goes first to daughters unmarried, and unprovided 
though married. The latter description of daughters includes 
not only daughters destitute of wealth but also daughters 
issueless, unfortunate, or widowed. These daughters (name¬ 
ly, unmarried and unprovided) are first to pay their mother’s 
debts out of the property and divide the residue among 
them. In default of such daughters, (the daughters marri¬ 
ed and 'provided succeed). On failure of them too, the 
right of succession goes to the daughters of daughters, then 
to the sons of daughters, then to the sons, and lastly to the 
son’s sons. 

V. Where there are grandsons by different sons, or 
grand‘daughters or grandsons by different daughters, and 
they are of unequal number, they take per stirpes and not 
per capita, 

VI. Where a wife leaves no heirs, from daughters, 
down to son’s sons, her wealth goes to her husband, if she 
had been married in one of the forms of Brahma, Daiva, 
Arsha, Prajapatya, and Gandharva. 

yil: If she had been married in the form of Asura, 

18 
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Paifacha, or Ratchasa, the property left by the woman is 
taken by such of her kinsmen as had given it to her as 
Stridhana during her life-time. In default of such kinsmen, 
the husband takes the property. 

VIII. The only exception to the above rule is the case 
of Qulka, which, though given by the bridegroom and the 
like, does not revert to them on the demise of the woman, 
but goes to her uterine brothers, and in default of them, to 
the mother. 

IX. Where, however, a bride dies before completion of 
the marriage, the nuptial presents, &c. given by the bride¬ 
groom will be taken back by him. 

X. In the case of property left by a maiden, the right 
devolves first on the uterine brother, or if there be none, on 
the mother; but if she be dead, on the father. 

XL Where a woman dies leaving no progeny, her estate 
is inherited either by her sister’s son, her husband’s sister’s 
or brother’s son, her own brother’s son, her son-in-law, or 
her husband’s younger brother. 

XII. If all or several of the above heirs are in existence, 
it appears that they all have not a co-ordinate title, but a 
successive one in the order enumerated. 

XIII. The issue of a rival wife take the property of the 
step-mother, where the latter leaves no progeny, husband, 
or the like. 

XIV. The property of a woman of a class different from 
that of her husband is inherited, where she has no issue, by 
the damsel of a wife of an equal class with her husband or 
her offspring. 

XV. If, however, there be no damsel of the wife of the 
saone class with her husband, her wealth is taken by the 
husband alone, where the marriage had taken place in one 
of the approved forms, and in other cases, by the donor 
himself. 
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CHAPTER X. 


ON PARTITION OP WEALTH RECEIVED THROUGH SECONDARY FATHERS, 


Passage of Menu. 


1. Menu:—“Not brothers nor pa¬ 
rents, but sons inherit the property 
of their father.” 

2. Here, the objector says, “Menu has already declared:— 

^ ' A legitimate son (Aurasa)(n IS a^one 

Objector’s argument. » , . 

the lord of the father s wealth. This 

sufficiently indicates the exclusion of brothers and others 
from the participation of the deceased’s wealth. While so, 
what necessity was there for express exclusion being made 
of them in the text above quoted. It ciould not be said that 
the above text relates to sons deceased; for, it would be 
clearly inconsistent with the plain wording of the text that 
sons inherit the property of their father.^’ 

3. The reply is i—In the sentence “ Sons inherit the 

P property of their father,” the words 

“father” and “sons” refer to the 
secondary father and secondary sons. The meaning hence is 

Kab^traja and other ae- ^^”8: The sons of the description of 

condary sons inherit in pre- Rsh^traja and the like inherit the 
ference to brothers, parents, 

property of their respective fathers, 
[namely, the husband of the woman on whom the Kshdfcraja 
was procreated and the like,] and not the brothers, &:c. of 
such fathers. 


Menu enumerates the dif¬ 
ferent classes of secondary 
sons. 


4. The same author [Menu] de¬ 
fines “ Kshdtraja and the other classes 
of secondary sons” :— 


(ly The issue of the breast (Uras) is a legitimate son (Aurasa. 
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Krtrlma. 


Gudhotpauna. 


I. —He who was begotten, according to law, on the wife 

of a man deceased, impotent, or de- 
Kfihdtraja. graded, after due authority given to 

her, is called * Kshdtraja* or the lawful son of the wife. 

II. —He whom his father or mother affectionately{«^) gives 

as a son, being{c) alike [by class] and 
^ inW a time of distress ; confirming(a^ 

the gift with water, is called ‘ Dattrima’ or a son given. 

III. —He is considered as ^ Krtrima’ or a son made, whom 
a man acquainted with right and 
wrong takes,(«) the boy being equal 

in class and endued with filial virtuos.(l) 

IV. —InCi^) whose mansion soever a male child shall be 
brought forth, if the real father can¬ 
not be discovered, that child is called 

‘ Gudhotpanna' or a son of concealed birth in the house, and 
belongs to the lord of the wife [by whom the child was 
secretly conceived]. 

V. —A boy, whom a man receives as his own son after ho 

has been desertcd(^0 by his parents 
Apavidha. either of them, is called an 

' Apavidha,’ or a son rejected. 

VI. —A son, whom a damsel conceives secretly in the 

. house of her father, is considered as 

ivanitia. 

the son of her husband and denomi¬ 
nated ‘Kanina’ or damsel’s son, as being born of an 
unmarried woman.(2) 

VII. —If a pregnant young woman marry, whether her 
pregnancy be known or unknown, 
the male cjiild in her womb belongs 


Sahodha. 


(1) , In II Digest, 410, this text is translated, as follows :—“He is con¬ 
sidered as a son made, or ado^^led, whom a man takeli as his own son, th,e 
boy being equal in class, endued with filial virtues, acquainted with the merit 
of performing obsequia to his adopter, and with the sin of omitting them'' 

(2) . This text is translated, as follows, in II Digest, 377 :—“ A son whom 
the daughter of any man privately brings forth in the house of her father, if 
she afterwards marry her lover, is described as a son begotten on an 
unmarried girl," 
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Krita. 


Paunarbhava. 


to the bridegroom and is called ^ Sahodha’ or a son received 
with his bride. 

VIII. —He is called ‘ Krita" or a son bought, whom a 
man, for the sake of having issue, 
purchases from his father and mother, 

whetherf/>> the child be equal or unequal to him. 

IX. —He whom a woman, either forsaken by her lord or 
a widow, conceived by a second hus¬ 
band whom she took by her own 

desire, is called a ' Paunarbhava’ or the son of a woman 
twice married. 

X. —He who has lost his parents or been abandoned by 
them without just cause, and offers 
himself to a man [as his son] is 

called ^ Svayamdatta" or a son self-given. 

XI. —A son begotten through lust on a Qudra woman by 
a Brahmin is a corpsef'V though liv¬ 
ing, and is therefore called ‘Parasava," 

a living corpse. 

Thus the learned have named<^^/’ eleven sons [Kshdtraja 
These are substitutes for being the first of them] in due order 
a begotten son. substitutes for a begotten son, 

tof^j secure the performance of religious rites. 

[a.] Confirming the gift with water] This indicates 
the fotm in which the gift of a son 

Explanation of certain . i ■* i ttt i x-l 

terras in the above passage is to bo made, AY© have Shewn the 

of Menu. relating to the gift of a son in 

the chapter On Donor and Donee.’" 

[&.] In a time of distress](i) In a time of famine or the 

like, or where the adopter is in distress from want of issue. 

[c.] Being alike] The giver and the receiver being both 

of the same class. 

[c^.] Affectionately] Without avarice. 

[(?.] Takes] Takes, as a son, one having no guardian, 


Svayamclatta. 


Parasava. 


(1). As to the different constructions put upon the term distress,” sec 
note to Mit. chap. i. sec. xi. para, 10. 
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[/.] Whether the child be equal or unequal] Equal or 
unequal in good qualities. 

In whose mansion] By the wife in the mansion. 

[^.] Deserted] Deserted because he was born at an in¬ 
auspicious hour or the like and not because of degradation, 
[i.] A corpse though living] A dead son though with life. 
[^’.] As substitutes for a begotten son] As secondary sons. 
[A;.] To secure the performance of religious rites] To 
prevent failure occurring in the performance of (Ji’adha and 
other rites performable by a legitimate son, from want of 
such a son. 

[^.] Have named] Have named for persons who may 
apprehend failure of religious rites. 

5. The secondary sons thus enumerated had all been 
The adopted eon alone recognized as sons in former ages; 

‘for 'the Z 

begotten. alone is acknowledged. By the text 

“None is to be taken as a son except a son of tho body or 
one who is adopted;^' the learned have, in the early period 
of the Kali age, prohibited the recognition of any other son 
than the legitimate and the adopted, with the view of 
maintaining virtue in the world. 

6. The appointment of a daughter to raise up a son to 

her father must also be considered 

The appointment of a 

daughter prohibited in the by the Same text to be prohibited in 
^ the Kali age, such a son not being 

either one of the body or adopted. The conclusion hence is 
that, in the Kali age, in default of a legitimate son or grand¬ 
son, the adopteji son alone and none else is recognized as a 
subsidiary son. 

7. Even a son of the body does not become a legitimate 

A r 1 j j when he is born of a wife of 

A Bon of the body doea 

not become legitimate when an Unequal class; the marriage of a 
he is born of a woman of an i i v • 

unequal clws. Passage of woman of an unequal class being m 

Dharmajnya. itself prohibited in the Kali age. 

Accordingly, Dbarmajiiya ;—“ The marriage of girls of an 
unequal class by twice-born men,’^ Ad(J to these, “is 
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prohibited by the great in the Kali age, in view to maintain 
virtue.’* We have not therefore detailed the laws relating 
to partition of property among sons of unequal classes, 
secondary sons [an adopted son excepted], appointed(i) 
daughters, and the sons of such daughters, as it would tend 
in vain to swell the work; such a partition being in the 
present age obsolete, 

8. Menu, however, declares:—If, among several brothers 

of the whole blood, one have a son 
become a father by reason born, Menu pronounces them all 
of his brother having a son. fathers of a male child by means of 

that son.” This text does not actually make the brother 
of one having issue the father of a male child by means of 
that issue; the law treating him as issueless though his 
brother has issue. Hence Yajnavalkya, in the text:—(2) 
‘‘ The wife and the daughters, &;c.,” contemplates a deceas¬ 
ed to be issueless notwithstanding the existence of his 
brother’s son. He further places a brother’s son in the line 
of heirs to the property of an issueless man, after the wife, 
daughter, parents, and brothers. 

9. The objector here asks:—If one were not to be 

^ , . considered a father by reason of his 

Objector s argument. i i . 

brother having issue, of what use 
would be the above text of Menu The reply is that, in the 
chapter treating of persons competent to perform the 
^ ^radha and the like, one brother 

is declared as becoming a father by 
reason of another giving birth to a child, and this is sim¬ 
ply to extol the merits of the issue of the body, and is not 
to be understood in its literal sense any more than the 
expression Father [thatha] of the village.*’ 

10. Sangrahakara, however, says:—‘‘Where there are 

„ ^ , several uterine brothers of the same 

Passage of Sangrahakara. . ^ i . 

class and one of them begets a son, 

(1) , This refers to a daughter becoming, by special appointment, a son; 
see Mit. ohap. i. sec. xi. para. 3—Note. 

(2) . yide Mit. chap. ii. sec. i. para. 2. 
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the rest are considered fathers by means of that son. The 
same principle holds good where there are several wives. 
If one of them begets a son, he offers funeral cakes to all 
the rest.” 

] 1. To reconcile this text with what has been already 
said, Devasvami construes the pas- 

Devasvami’s construction 

of the passage of Sangraha- sage as follows: —Because it IS said 
at the conclusion of the treatise [of 
Sangrahakara] that ‘in both the cases, no other son is to be 
substituted,^ it must be understood by the two (Jlokas or 
texts composing the passage, ‘ where there are several 
uterine brothers of the same class and one of them begets a 
son, &c.,’ that, where there is a brother's son or the son of 
a rival wife and he is capable of serving in any way as a 
substitute for the son of the body, no other son is to be 
substituted.” 


12. Hence, in the Kali ago, property devolves from the 
secondary father on the adopted son 

Conclusion. 


secondary sons. 

13. Menu, on the subject, says :—Of the man to whom 

a son has been given, adorned with 

Adopted Bon takes the . , . i. n j. i 

effects and “Gotra” of the every Virtue, that son snail take 

adoptop. Passage of Menu. heritage even though brought 

from a different ‘ Gotra’ or family.’’(0 The particle ‘Api' 

(even) used in the text, indicates that the same is the case 


(1), In S. A. No. 412 of 1862, [I M.H.C.R. 64] the Madras High Court 
held that the adoption of an only eon was, when made, valid according to 
Hindu law. 

As to the validity of the adoption of an eldest son, see Regular Appeal 
No. 49 of 1863, M.S.D. of 1854, page 31. 

The weight of authority is against the validity of the adoption of one 
upon whom the Upanayana or investiture with thread has been already per¬ 
formed. See the Judgment of the High Court in Special Appeal No. 35 of 1866, 
III M.H.C.R. 28. 

An orphan cannot be adopted—II M.H.C.R. 129. 

A widexa'er may adopt—II M.H.C.R, 867. 

A widow may adopt under the authority of her husband or with the 
assent of the majority of his surviving kindred—II M.H.C.R. 206. 
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where the son adopted belongs to the same ^ Gotra^ or 
family with the adopter. 

14. The substance of the third(U quarter of the 

above text is explained by Devasva- 
offollows He. the adopted. 

takes the whole effects as well as the 
‘ Gotra’ of the adopter.^’ If must therefore be concluded 
that, by the fact of adoption, the adopted acquires a right 
over the property of the individual who receives him in 
adoption, and also gets his [adopter’s] Gotra” or family 
iiame.(2) Likewise, the adoption 
frotfh?^ naturaYfamay.'’'’^ Severs the boy from hisnatural family, 
and renders him no more the son 
of his natural father. He is hence excluded from the par- 
^ ticipation of the wealth of the per- 

He posseaaea no right of , . . - . 

succeaaion in his natural SOU who gave him in adoption and 

also from bearing his family name.(3) 

15. Accordingly, it is declared in the following text; 

givelfi sou must never claim 
estate of the natural 

father.” 


16. In taking the assets of the adoptive father too. 

An adopted eon entitled ‘^*'6 Certain instances in which 

to one-fourth ahare only the boy adopted does not inherit 
where a legitimate eon is , . , -r-r 

subsequently born. Passage the'imotc estate. Accordingly, Va- 

of Vasishte. sishta 1 —“ When a son has been 


(1) . This is that portion of the passage which begins with **That son 
shall take the heritage.” 

(2) . See Narasummal vei'S. Baloramachsrlu, in which the Madras High Court 
observe that the theory of an adoption is a complete change of paternity; that 
the son is to be considered as one actually begotten by the adoptive father, and 
he is so in all respects save an incapacity to contract marriages in the family 
from which he was taken—I M.H.O.R. page 420. 

(3) . In S. A. No. 177 of 1861, [I M.H.C.R. page 180], the High Court 
have ruled that a member of a Hindu family cannot, as such, inherit the 
property of one taken out of that family by adoption ; and that the Severance 
of an adopted son from his natural family is so complete, that no* mutual 
rights as (o succession to property can arise between them. 
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adopted, if a legitimate son be afterwards born, tbe given 
son shares a fourth pai*t/'(i) 

17, Vishnu;—“Among grandsons by difierent fathers. 


Passage of Visbnu. 


the allotment of shares is according 
to the fathers. Each of the grand- 
sons.takes that which was his fa therms pi-operty and not the 
other/’ 


18. If, vvhei’e, among several brothers, one has a true 

Partition among the legitimate son, and the others hare 

principal and eecoudary eona sonS of the description of “ Kslldtra- 
by different fdtbrrs takes j n tu j* 

place according to tbeir res- ja and tl>e like, and the brothers die 

pectivefathers. in an Undivided state, the partition 

of the grandfather^s property then takes place among tbe 

principal and secondary sons according to their respective 

fathers.(2) 


19. There too, whei-e the secondary son of a brother ha» 
, been superseded by a legitimate son- 

Tbere too, tbe secondary . . i 

sou gets only a fourtii part subsequently born to tiie* same 

brother, the former, that is, the 
a legitnuate son. ' ' ' 

secondary son, gets only a fourth 
part according to the law as already set forth (para. 16). 


20. A similar rule is to be observed (mutatis mutan- 
A similar rule to be ob- dia) where some of the brothers 

^re dead and the others are 

others dead. living. 


Summary (by the Translator). 

L There are eleven kinds of secondary sons, but, of them, 
the adopted son alone is recognized in the present Kali age. 
He inherits in default of a legitimate son or grandson. 

II. Even a son of the body does not become a legitimate 
son when he is born of a wife of an unequal class. 

(1) . See Ayyavii Muppanar vm. Niladatcbi Ammal, wherein tbe Madras 
High Court hare ruled that the share of an adopted son is one-fourth of the 
share of a sou born to the adoptive father after the adoption—1 M.H.C.R, 4b, 

(2) . See chapter viii. para. I of this tieatise. 
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III. A sonless man does not become a father by reason 
of his brother having a son. 

IV. An adopted son takes the whole effects, as well as 
the Gotra” or family name of the adopter. 

V. He is excluded from participation of the wealth of 
his natural father and also from bearing his family name. 

VI. When a son has been adopted, if a legitimate son 
be afterwards born, the adopted son shares only a fourth 
part. 

VJI. Among grandsons, principal and secondary, by 
different fathers vvho are deceased, the partition of the 
grandfather’s property takes place according to their (grand¬ 
son’s) respective fathers. 



U8 


ON widow’s right of succession, [ch.xi.s.i. 


CHAPTER XL 


ON THE ORDER OF SOOCBSSION TO THB ESTATE OF ONE DYINO 
WITHOUT MALE ISSUE. 


SECTION I. 

ON THB widow’s RIGHT OF SUCCESSION. 


1. Menu:—The estate of one who leaves no male 

_ ^ _ issue is inherited by the father or by 

the brother alone [Eva].’'(0 

2. The literal meaning of this passage is clear ; but the 

^ „ , , purport of it is rather obscure, and 

Passage of Sangrahakara . . 

expiainiug the puiport of it IS explained, as follows, by Sangra- 
tb, above text 0 £ Meuu. explain by 

whom the property of one who dies without son of any 
description is to be inherited.” 

3. The meanii»g of Sangrahakara’s passage is this : 

Exposition of the passages Where a person possessing estate 
ofMeiiuandSaugrahakara. without a SOU principal Or 

secondary, then, that is, after the death of such person, if 
it be asked who inherits his estate, Menu declares that 
it is to be inherited by the father or the like. But 
the word ^*now,” used in the text of Sangrahakara, i^hews 
that the passage of Menu is applicable only to a case in 
which there may exist no nearer relation of the deceas¬ 
ed capable of conferring manifold benefits on him than 
the father and the like. Sangrahakara, therefore, bearing 
in mind that secondary sons are nearer relations of the 
deceased than the father and the like, construes the passage, 
“ The estate of one who leaves no male issue is inherited by 
the father, &;c.” os referring to one destitute of sons of any 


(l). See cbap. xi. sec. y. para. 10 of thia treatise. 
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description. This is unobjectionable. As secondary sons are 
better competent to confer benefits temporal and spiritual 
on the deceased than the father and the like, and are 
hence his nearer relations, so are widows also (as appears 
from a careful examination of the Vedas, Smrutis, &c.) better 
competent to confer benefits temporal and spiritual on the 
deceased than the father and the like, and are therefore his 
nearer relations compared with the father and the rest. It 
is hence inferrible that Menu declared the estate of a sonless 
man inheritable by the father, in default of even the ividow, 

4. Brahaspati, therefore, observing that wives are more 
Widows are entitled to closely allied to the deceased than 

ionrp‘?"ncipi“and MoLrt! One else by reason of their con- 

ary. Passage of Brahaspati. ferring benefits temporal and Spirit¬ 
ual on him, holds, by the following passage, that the widows 
alone are entitled to inheritance in default of secondary sons, 
notwithstanding the existence of the father and relations as 
far as “ Sakulyas.’’(i) ‘‘ In Scripture and in the code of law, 
as well as in popular practice, a wife is declared by the wise 
to be half the body of her husband, equally sharing the 
fruits of jpure and impure acts.(2) Of him whose wife is 
nob deceased, half the body survives; bow then should 
another take his property while half his person is alive ? 
The widow (Patni) of a deceased man who left no male 
issue takes his share, notwithstanding kinsmen, a father, a 
mother, or uterine brother, be present,*’ 

5., By the second hemistich of the above passage, the 
^ ,, superiority of a widow over the 

mistich of the above pas- father and the like, in point of com- 
potency to procure for the deceased 
benefits temporal and spiritual, has been demonstrated. 

(1) . Sakulyas are distant kinsmen or Samanodacas. See chap. xi. sec. 
para. 13 of this treatise. 

(2) . Another reading of this passage is to be found in some of the copies 
of the Smruti Chandrika. Pumsih PunSya Phala Samft equally sharing the 
fruits of the pure acts of the husband” instead of Pdneya Puneya Phalai 
Sam^ ‘^equally sharing the fruits of pure and impure acts.’' 
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C, That a wife is half tlie body of her husband, is pointed 
. , . „ . out in the following passage of the 

Authority of Scripture « • i r • 

cited in Bupport of the above Scripture: She who IS a wife 

pa.«geo£BraLas,mti. husband’s 

body (Athmanah) itself.” The word ‘ Athmanah^ means 
“ of the body.” The substance of this passage is, that a wife 
confers so much benefit tempoi’al and spiritual on her 
husband as half of his own body does. 

7. In the code of law, that is, in the Darma Q astral, 

Aulhovity of the Code of thus : “ Of him whose 

Law, cited. -wife drinks wine, half the body sinks. 

In the case of liim, half of whose body has sunk, no expiation 
is prescribed." 

8. In po[)ular practice, t.c. in the (Rasters exhibiting the 
Authority of the Casters laws sanctioned by popular usage, it 

tice,cited. provided “Which learned will 

renounce a wife who is half of the body?" 

9. Equally sharing the fruits of pure and impure acts] 

Tills is because a wife (Patui)* pos- 

Certain terms in the pas- -i 

sngeof Brahaspati [para.4], sesses power to associate With her 
explained. husband ill the performance of reli¬ 

gious rites. Who left no male issue] Who left no son, prin¬ 
cipal or secondary. 

The wife Patni,” means a wife lawfully wedded in one 
of tlie approved forms of marriage, 

W’hoisratni. +1 Tl vi p ^ 

Brahma or the like, capable of con¬ 
ferring on the wife a power to associate with her husband in 
the performance of religious saorifices ; it being also declared 
by Panini that the term Patni ‘ wife,' anomalously derived 

Authority of Panini, ‘husband,’ is employed 

quoted. whcn connection with sacrifices 

T[meaning religious rites) is indicated.”(b The term * Patni' 
applies to a wife of no other kind. 

* At to the definition of “Patni” by Mitg^kshara, see Mit. chap. ii. sec. i. 
para. 6. , 

(1). The term ** Patni” is formed by the letter being added to the 
word Pati ” [before the letter i.] 
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10. Hence a wife bought (as in Asura marriage, &o.) is 

A wife married in the form no* called Patni,” there nct being 
of Asura, &c. not a Patni. her that connection with religious 

rites which is essential to a “Patni.” Accordingly, in anothei* 

Passage of Smruti on the Smrutl: “That woman who has 
been purchased for value paid is not 
styled a ‘Patni';—she a.s.sociates neither in rites relating to 
deities, nor in rites relating to the manes. The learned call 
her to be a slave (Dasi)." 

11. AVhen a \yfe is not a Patni, she is capable of confer- 

A wife nob being of the ring temporal benefits only. In order 

rank of a Patni, confers (-o show that a wife, not being a 
temporal benelits only. n • 

She is called a slave by is incapable of conferring 

the learned. Spiritual benefits, it is said that the 

learned call such a wife a slave or “ Dasi.” 


12, lienee, by the teim “ Patni" being used in the text 

What is intended by the (para. 4) of Brahaspati above quoted, 
Z before the phrase “ takes his share,” 

in para. 4. it is sliown that, to entitle a 

widow to inherit the estate of her husband, it is essential 
that she should have been capable to perform the rites 
relating to the manes and the like. 

Prajapati therefore points out, by the following passage. 

Passage of Prajapati on to Such a Patni alone, the right 

the same subject. of inheritance attaches, as is.capable 

of maintaining by her chastity tlie religious rites pres¬ 
cribed by both the Scripture and the code of law, “ Dying 
before her husband, a chaste woman [Nari] partakes of bis 
consecratd& fire [Agnihotra],(i) or if her husband die [before 
her], she shaves his wealth. This is a primeval ]aw."(2) 


(1) . Partakes of bis consecrated fire] This is because, after her decease, 
her body is burnt 'with fire taken from bis consecrated hearth—Mahaeewara ; 
see Note to Jim. Vab. chap. xi. sec. i. para. 2. 

(2) . This text has been translated, as follows, in II Digest, page 522; 
“ Since she was previously espoused in due form, she must support the con¬ 
secrated fire ; and after the death of her husband, the widow, faitl^ul to licr 
lord, shjfll take his wealth: this is a primeval law.” 
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Certain terms in the pas¬ 
sage of Brahaspati) explain* 
ed. 


By the word Agnihotra^' used in 
the text, is meant the fire belonging 
to the consecrated hearth. 


A chaste woman] A virtuous woman or one that lives 
with her husband, associating with him in the performance 
of rites ordained by the (Jruti and Smruti, and observing 
fastings and other religious ceremonies. 

'J3. The term woman” [Nari] used in the above text 
What is meant by the of PrajaPfiti, means a wife of the rank 
passage. of a Patni. That she is such a wife 

is apparent from her being said to be the jTartaker of conse¬ 
crated fire. 


14. To a wife competent to associate with her husband 

Preference given toa Patni performance of religious rites, 

over the brother and the Brabaspati gives preference nver the 

like in performing the rites ... jj.it)- • T r 

relating to the manes. Pas- brother and the like m point of per- 

aage of Brahaapati. forming the ritos relating to the 

manes. On failure of a son, a wife [Patni], and on failure 

of a wife, an uterine brother.” 


15. On the subject, Vrddba Menu :—The widow [Patni] 

A chaste Patni presents of « childless man, keeping unsulli- 

the funeral oblations of her Jjqj. husband’s bed, and persGver- 

hiisband and obtains his , . ' ^ 

entire share. Passage of mg in religious observances, shall 

VrddhaMenu. aloue present his funeral oblations 

and obtain also bis entire sbar6.^’(0 


16. In the second hemistich of the passage, an inverse(2) 

order in point of construction must 
Exposition of the pas- ^ 

sage. be observed. It must be construed 


(1) . In the commentary of Jim. Vah. -which bears Raghunaudana’s de¬ 
signation, another riding of the text is noticed : viz., Krtsuam artham 
* the entire estate,’ instead of Krtsnamaracam ‘the entire share.’ That read¬ 
ing is countenanced by the Ratnakara and Chintamani, but disapproved 
by Jim, Vab. with v^hom Viramitrodaya and the Smruti Chandrika agree. 
See Note to Jim. Vah. chap. xi. sec. i, para. 7. 

(2) . In this hemistich it is said, first, that the widow shall present her 
husband’s funeral oblations, and then that she shall obtain bis entire^sbare, 
but in fad, without first taking possession of the estate, it would be imi>ossi- 
ble for her to defray the expenses of his funeral rites. 
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that a Patni possessing the qualifications referred to, ought 
exclusively to take, first, the whole estate of her husband and 
then ofier his funeral oblations; and that, during her life¬ 
time, neither the brother nor the rest are competent either 
to take the inheritance or to perform the obsequies. 

17. Keeping unsullied her husband’s bed] Being chaste. 

Certains terras in the pas- Persevering in religious observances] 
eage explained. Piaotising religious ceremonies evA 

during the life-time of the husband with the husband’s per¬ 
mission, it being declared by (^ankha and Likhita: ‘'The 
duty of a wife is to commence wilfully the religious obser¬ 
vances, fastings, sacrifices,(i) &c. with the permission of her 
husband.” 

18. It is hence to be understood that the author of the 

^ passage indirectly points out that a 

A Pati#mhentiiig -o . . , . t \ \ i. i. 

husband's estate must also Patiu, to inherit her husbands estate, 

be a pious woman. must als(Pbc a pious woman. 

19. The words ** obtain also” have been used in the 

Patni obtains imlepen- above text, para. 15, ofVrddha Menu, 

that a Patni who, by reason 
demise. of her niai riage, acquired(2) owner¬ 

ship but of a dependent character over the entire pi operty 
of her husband, obtains, on his demise, independent power 
over it.(S) 

20. In the following passage of Prajapati, the meaning 

The terra. “ fune.ai ob- ‘lie words “ funeral oblations” and 

lations” and “ entire” used entire” used in the above text of 
in the passage of Vrddha tr ui ht t i i 

Menu, explained by Praja- V rddha Menu, para. 15, has been ex- 

plained :—Having taken his move- 
able and immoveable property, the precio|js and the base 
metals, the grains, the liquids and the clothes, let her duly 
offer his monthly, half-yearly, and other [Adikam] funeral 

(1) . The duty of a wife to perform sacrifices may be imagined in instances 
where the perpetual fires, such as “Agnihotra.” ” Aupasana,” &c. are 
maintained by the wife with the husband’s permission during the temporary 
absenc#of the latter from home. 

(2) . Chap. ix. sec. ii. para. 14 of this treatise, 

(3) . This independent power is however subject to the restriction con¬ 
tained in para, 29 of this section. 


20 
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repasts.C^) With presents offered to his manes and by pious 
libevalitjs let her honour the paternal uncle of her husband, 
Lis spiritual parents (Garoo),and daughter’s sons,the children 
of his sisters, his maternal uncles, and also aged and unpro¬ 
tected persons and guests.” 

Base metals] Brass, lead, and the like. With presents 

offered to his manes] With boiled rice 
Kxplanation of certain , . , r. i i 

terms in the passage of ottered m honour ot departed ances- 

Praj-ipati. tors. By ])k)usliberality] By presents, 

&c. made for the construction of wells, tanks, and the like, 

21. The rule hence inculcated is, that a Patni having 


A Patni, on taking her taken the entire property of her hus- 
ply it to pnrposes religious inclusive of immoveables, must, 

aud charitable. proportion to the wealth derived 

by her and in presence of the spiritual counsellors priests 
of her deceased husband, perform acts [within the compe¬ 
tence of a female to perforiiS] calculated to increase the pros¬ 
perity of herself and of her lord; such as making Qradhas, 
digging wells, Szo, and giving presents, all requiring for their 
accomplishment pecuniary aid. 

22. Some, however, say that tl^e wealth inherited by a 

The opinion of some that k not enjoyed by 

we.'xlth inherited by a the worthy relations of her husband 
widow does nob prove bene- 

ficial to her husbaod, le- and does not prove benenoial to him, 
and that consequently the heritage 
becomes useless, and the widow is not hence entitled to 


inherit all the property of her husband. But this opinion is 
to be rejected as groundless. 

23. The right of a widow [Patni] to inherit arises only 
where the Jmsband dies divided in 
the husband dies^ divided, estate.(^) Accordingly, Brahivspati 
Text of Brahaspati. Whatever property a man possesses 

of every kind after division, whether mortgaged or other, 

(1) . The author of Vya. May. varies the reading of this passage by omit¬ 
ting mention of grains after metals, and reading abdikam ‘yearly’ for 
adik-ua, \otknr.’ See Note to VyA. May. ciiap. iv. seo. vin. para. 2,* 

(2) , According to the Bengal law, the property of a man dying nitbout 
male issue goes to his widow whether he be divided from his co-heirs or not 
—Jim- Vah. chap, xi. sec. i. para, 4(J. 
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tho wife [Jaya] shall take after the death of her husband, 
with the exception of fixed property.’’ 

24. The purport of the text is, whatever is the property 

of a deceased husband, whether con- 

Exposition of the text. ^ ^ • 

sisting of moveables or immoveables, 
whether pledged or otherwise, the widow alone takes, where 
the husband was a divided member of the family. 

25. From its being laid down that a widow becomes en- 


Where the husband dies 
undivided, his property de¬ 
volves not on tile widow 
but on his surviving co-par¬ 
ceners, 


titled to succeed where the husband 
dies divided, it is understood that 
where tho husband dieshis 
father, brother, or the like, who lived 


in union with himtak^s the property of the issueless inan.CO 
The word “Jaya,” used in the 

The term “.Taya' used . . p-T) i x- 

in the te]||t of iiiahaspati, above text ot xlraliaspati, means a 
«l.Ui.,ed. (Patl.i), 

With the exception of fixed property] This exception is 
A P.itni not having even ap[)licable to a Patni who has not 
even a daughter, for, if it were to 
her husband. be held applicable to every widow 

generally, the passage would be inconsistent with that of 
Prajapati: “Having taken his moveable and immoveable 
property, the precious and base metals, the grains, the 
liquids, and the clothes, &;c.” para. 20. 

26. The inconsistency cannot be attempted to be removed 
The text of TTrahaspati by Saying that the text of Brahaspati 
inapplicable to a case where thehus- 
husband dies undivided or band dies Undivided, or where the 

where the widow does not 

lead a virtuous life. widow does not lead a virtuous life.(2) 


(1) . In Varadiperumal Udaiyan vers. Ardanari Udaij^an, the Madras High 
Court held tliat on the death of nn undivided Hindu without leaving male 
issue, his property, unless previously disposed of, devolved on his suiviving 
co parceners, and that his widow was only entitled to maintenance— (I 
M.H.C.R. p.ige 412). But see tho Judgment of the Privy Council in Kattama 
Nauohear ver.i. the Rajah of Shevagiinga (ix. Moor. 1. 0. 539), in which they 
have ruled that, by the law of inheritance prevailing in Madras and throughout 
the southern parts of India, the sepaiately-acquired estate descends to a 
widowin default of male issue of the deceased hujibaud. 

(2) . Mddhava considers this text of Brahaspati to relate to the prohibition 
of sale or other transfer of real property, by a widow, without concurrence 
of the heirs—Vay. May. chap, iv, sec, yiii. para. 3. 
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Such a construction in« 
compatible witii another 
passage of liraliaspati. 

Reason why an isaueless 
Paiui lias no title to inherit 
immoveable property. 


27. To prevent an}' such construction being put upon 
the passage, the same author [Brahas- 
pati] has stated :—“ Even if virtu¬ 
ous and if partition have been made, 
a woman is not fit to enjoy real pro¬ 
perty.” The object of this passage 
is to explain that real property being the means of sub¬ 
sistence among the descendants of a Hindu family, is 
inheritable only by a widow that has gob issue, and that 
therefore a widow [Patni] having no issue, has no title to 
inherit the property although she may be virtuous and the 
family divided. 

2d. The same author [BrahaspatiJ further says :—After 
A third passage of the death of the husband, the widow 
same auUior restricting preserving [the honour of] the family, 

widows against making , ^ 

aheuationH, &c. of the pro- S"‘‘'ll Obtain thc share of her husband 
peity iuhoiitcd by them. long as she lives; but she has not 

property [therein to the extent of] gift, mortgage, or sale.” 

Preserving tlie honour of the 
family] Preserving the honour of 
the line, in other words, virtuous. 

29. The competency of a wi<low to make gifts for religi- 

Tho passage applicable to ^us and charitable purposes, such as 

gifts, &c. not being religious the maintenance of old and helpless 
or charitable. , . . , ‘ 

persons, being sanctioned by law, 
the above passage must be held as contemplating the want 
of independence of a widow in making gifts, &c. for purposes 
not being religious or charitable, but purely temporal, such 
as gifts to dancers, and the like.(i) 

80. - A widow thus possesses independent power to make 
gifts for religious objects,(2) and therefore the same author 


Curtain exprt'saion in the 
passage, explained. 


(1) . Vyvahara Maynkha is of the same opinion as the Smruti Chandrika. 
He however attributes the p.assage referred to in this paragraph to Kiityrlyana, 
and says that it is a prohibition of gift of money or the like, to the Bandi, 
Charana, and the like swindlers—V. M. chap. iv. sec. viii, para. 4. 

(2) . See Collector of Masiilipatam ver»U8 Cavaly Vencata NarralnappaU 
8 Moo. I. A. page 529], in which the Privy Council have ruled: 

Istly.—That by the Hindu law of inheritance a childless widow takes as 
heir, but it is only a special and qualified estate. , 

2ndly.—That if there be Collateral heirs of the husband, the widow cannot 
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[Brahaspati] enjoins, by the following passage, the con¬ 
stant presentation of gifts by a 
widow for religious purposes. 
widow actively engaged in merito¬ 
rious observances and fasts, constant 
in the duties of her widowhood, making daily religious gifts, 
even if wanting a son, shall reach the heavenly abodes/* 

31. The daily making of religious gifts, as directed in the 
above passage, would be impracti¬ 
cable, if the widow were held to 
possess no independent power. It 

is hence to be understood that the law does not deny the 
independent power of a widow even to make a mortgage or 
sale, for the purpose of providing herself with funds neces¬ 
sary for the discharge of religious duties. 

32, Kdtyayana declares: “ Let the sonless widow, pre- 

Passage of K%&yanft serving xmsullied the bed of her lord 

directiug a aoulesa widow and abiding with her venerable pro- 
Bimply to enjoy her bus- . , 

baud’a property with luo- tector Guroo,(i) cnjoy with modera- 

deratiou until her death. .. i j i.i_ 

tion the property until her death. 
After her, let the hcii’s take it.** 


^ In respect of religious 
gifts, a widow poaseeses 
independent power. Paa- 
sage of Brahaspati on the 
subject. 


A widow competent even 
to make a mortgage or sale 
for religious objects. 


With moderation](2) Patient of the control which the 
Explanation of a certain relations of her deceased hushand 
expression in Hie passage. exercise Over her in the disposal 

of wealth. 


alien the property except for special purposes, such as for religious or ‘chari¬ 
table objects, or those acts which are supposed to conduce to the spiritual 
Welfare of her husband, in which circumstances she has a larger power of 
disposition than that which she possesses for purely worldly purposes, to sup¬ 
port an alienation for which purpose, she must show actual necessity. 

Srdly.—That the restrictions imposed by the Hindu Law on a widow's 
power of alienation of her husband’s estate are inseparable from her estate 
and do not depend on the existence of heirs capable of taking on her death. 

See also Judgment of the High Court in S. A. No. 222 of 166G (M.H.C.R. 
vol. iii. page 116). 

(1) . There is another reading of this passaKre Viitai Stitha ** Living vir¬ 
tuously” instead of Qurau Stitha, “Abiding with venerable protector,” Set 
note to Jim. Yah. chap. xi. sec. i. para. 56. 

(2) . }Vith moderation] With abstemiousness, according to the* ooinmen* 
tatori Orikrishoa and Achyuta, See note to Jim. Yah. chap. xi. see, i. para, 55. 
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33, This passage is appJicable(i) to the case of undivided 

To «hat case th« above ^ 

passage of Kdtyayana is herself take on accouiit of her sub¬ 
sistence in consequence of her father- 
in-law and the like not being qualified to maintain her or 
continuing engaged in other concerns. If, on the con¬ 
trary, the above passage were held to refer to divided wealth, 
it would become opposed to the ascertained principle of the- 
text (para. 15) of Vrddha Menu and others. ^ 

34, When the father-in-law and the like are qualified to 
Where, in an undivided maintain the widow and take them- 

family, the surviving parco- nmnArtv nf fhfi dpppn^pd 

n«r8 are capable to maintain Seives tllO property 01 tllG OeCeasea 

the widow and take them- undivided member of the family, 
selves the property of the , • , • • -i 

deceased, they alone are to tiie}^ alone are to maintain the widow 
from tto property so taken. Aecord- 
Nai®da. ingly, Nareda:—“Whichever wife 

(Patni) becomes a widow and continues virtuous, she is 
entitled to bo provided with food and raiment by the elder 
brother of the deceased or by her father-in-law or by a 
* Gotraja,’ (a member born in the same family) or any other 
person.-’’ 

In order to maintain the widow, the elder brother, or 

The duty of niainiaining Others above mentioned, 

thft widow is contingent on must have taken the property of the 
taking the deceased’s pro¬ 
perty. deceased; the duty of maintaining 

the widow being dependent on taking the property. 

35, K 4 t 3 ^d 3 "ana la^^s down an additional rule on the sub¬ 

ject :—“ But if her husband have de- 

8hrrt‘’or'th““oudivWed parted for lieaven, the widow obtains 

wealth may be given to a fQQ^j raiment: or fthul she re- 
widow. Text of Katy&yana. . 

ceives a share of the undivided 
wealth [Dhana] so long as she lives.’^(2) 

(1) . In the Judgment of the High Court in S. A. No. 81 of 1865 (M.H.C.R. 
vol. ii. page 402), this passage is cited as relating to the succession of a widow 
to the property of her husband, who died divided and without male issue. 

(2) . Ill' the Judgment of the High Court in Regular Appeal No. 65 of 
1864, M.H.C.R. vol. ii. page837| it has been ruled that a woman divorced 
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A shsit'e of the undivided wealth] Such a share as would 

Explanaiioa of certain necessary for subsistence without 
terms in the text. distress and foi* tlie performance 

of religious ceremonies [daily and occasional] within the 
competency of a female to perform, and requiring for their 
completion pecuniary aid. 

36. The particle Thu” used in the text has the sense 

* The object of th. particle Va“or,”and indicates an alter- 

“Thu” ut.ed in the text, native. The secoiid hemistich of 
explained. i /. -i , 

the passage must thereioro be read 
''Or she receives a share of the [undivided] wealth [Dhana”]^ 

37. The term " Dhana^’ used in the text being simply 
In lieu of a share of indicative of jjvopevty of any nature 

W’ealtli, a portion of lauded i i /• /v* t it /» 

property may be assigned Capable 01 aiioiding the means of 
to a widow. subsistence^ &c., a portion of the 

landed property belonging to the family, yielding an income 
equal to the share of wealth above prescribed, may be assigned 
in lieu of the ahare of the xindivided wealth. 

38. The course provided in the first hemistich of the 

The giving „f food and ^cxt, para. 35 of Katy^yana, 

raiment is applicable to a namely, that of receiving food and 
widow not being ” Tatui.” . . n , • i it. 

raiment, reiers to a widow not being 
a 'Patni;’ the law providing, in her caso, a small share of 
wealth only sufficient for maintenance. 

39. Nareda declares what is the myiimum rate of main- 

Nvreda define, the mini, ‘euapcc payable iu kind and in 
mum rate of maiutenance. money. “ A vil tuous WOman whose 
husband has died, receives every year a maintenance of 
34(1) Adhakas and 40 Panas. 192 measures [Pi astha](2) of 
grain make an Adhaka. Pana, is one of the Karsha standard.(3) 


for adultery, who has continued in adultery during her husband’s life and 
in uuchastity after his death, is not entitled even to bare inaiutenauce. 

(1) . In some copies of the Smruti Chandiika, the number of Adhakas ia 
stated to be 24 instead of 34. 

(2) . A Prastha is explained to be forty-eight double handfuls. Some 
read Prasrithy “handful” instead of Prastha “measure.” 

(8). Vide Note to chap. ix. sec. i. para. 7 of this treatise for atf expRina* 
tion of Ihe term of “Kartha Pana.” 
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40. In some countries, a Pana is considered as •forming 
the eightieth part of a Nishka [a 

eightiethTai™i£”*NuX: Therefore, wherever 

Pana is not current, one-eightieth 
part of a Nishka must be taken as the standard equal to a 
Pana. 

Passage of Brabaspati 41. Brahaspati, premising 

SfZlfnfod “Where partition had been made.’i 

widow (not being a Patni) gjjyg. —« Either food or a portion of 
even where partition bad 

been made. the landed property may be given 

at will.^’(0 

“Food” denotes food and raiment. 


Exposition of the text. 


42. The purport of the text is, that in the case of a 
divided family, where the widow is 
not a Patni, entitled to inherit the 

property of her husband, she may, at the pleasure of the 
giver, receive either food and raiment to the extent speeified 
[in para. 39] or a portion of the landed property capable of 
yielding an income equal to the share of wealth [referred 
to in para. 35]. 

43. The particle ‘‘Eva” used in the'text indicates that 

the assignment of such maintenance 
na^ce“SperaUvef imperative. The course first 

mentioned [that is, gfving food and 
raiment to the extent specified in para. 39] is applicable 
Food and raiment are to to a widow that does not do service 

S:intrrvJ:’et*oWf:tir;r‘ *<> father-in-W and the like. 
Jn-law and the like. This will be seen in a subsequent 

passage also [para. 46]. 

44. The same author [Brahaspati] further declares, by 

the following passage, that the 
Assignment made by one . , i i n 

for mSntenance is to be assignment made by one for main- 

Paesage ot Brahaspati 

others also. “ What has been given 
to a widow by means of landed property for her mainte- 

(1). 'Vide para. 37 of this section as to the extent of this portion, ‘ 
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nance by her father-in-law^ the others are not competent to 
resume on the death of the father-in-law.” 

45. The term Father-in-law”—has been used in the 

Certaiatermsmthepa.- text to indicate the giver of main- 
•age, explained., tenance in general, and the words 

“ landed property” include wealth of any description given 
for maintenance. It is hence to be understood that a 
maintenance assigned to a widow, even if it should consist 
of wealth [moveables], cannot be resumed by others. 

46. K4ty4yana, however, says thq t it ^s, m ^iome instance, 

reeumable. She who is firmlyengag- 
on account of maintenance ed in doinjg service to her Guroc[that 
“idow''Xooniim«8*doing father-Sn-law and the like] fit 
to o^joy assigned. Should 

Kityiyana. she not perform the service, he shall 

order her only clothes and a niorsel of food. In the latter 
case, it must be assumed that the share assigned for main¬ 
tenance is to be resumed. 

47. The same author also declares that the share assigu- 
It ia resumable iu some ed for maintenance is resumable even 

«^rrp“olt'’e .ame *^6 widoW is addicted tO a 

author. vicious coui’se. ♦ A widow who does 

injurious acts, who has no sense of shame, who squanders 
away the money, and who is bent upon committing adul¬ 
tery, is held unworthy of wealth [Dhana].”(i) 

Wealth] Means wealth or a share of land assigned for 
maintenance, &;c. The mean’ng is, that a widow, subject to 
any of the four vices above described, is not entitled to enjoy 
the maintenance so allotted. The term " Dhana” (wealth), 
used in the text, refers also to food and raiment. 

48. Hence, Nareda:—‘‘Let them allow a maintenance 
PMug. Of N»reda on the *<> Women for life, provided these 

same subject. preserve unsullied the bed of their 

lord. But if they behave otherwise, that allowance may be 
resumed.”(2) 

_ ____ ..,,- 1 , 

(1). See chap. ix. sec. ii. para. 2i, where this pasisge oeourx: 

(2^ Vide ohap. xii. para, 11, where this passage occurs. 
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headstrong, a maintenance must, in that case, be given to 
her for the support of life.’'(i) 

. igeadstrong] Cruel, obstinate, and 

one against ..hom thei-e is a balance 
of presumption of incontinence* 

51. The following is a passage of Menu which bears an 

^ ^ appearance of inconsistency with the 

passage 0 Menu,quoted. of Vrddha Menu, para. 15, hold¬ 

ing the widow (Patni) entitled exclusively to obtain her 
husband's entire share. Should the eldest or youngest of 
several brothers be deprived of his allotment at the distri¬ 
bution or should any one of them die, his share shall not be 
lost; but the uterine brothers and sisters and such as were 
re-united after a separation shall assemble together and 
divide his share equally.•”(2) 

Bo deprived of] Be deprived 
.age.'«p“lS“ either by degi-adatioa or entering the 

fourth order, 

52. Nareda too, after premising ‘‘Whatever is the share 

A passage of Nareda, re-united parceners goes to them- 

<liioted. selves,*’ says, “ Among brothers, if 

any one die without issue or enter a religious order, let the 
rest of the brethren divide liis wealth except the wife’s 
separate property,"(3) 

the proof of inoontinonco or infideJity seems to have been positive. The 
Mayukba, on the other baud, page 102, lays it down; * That even a suspicioa 
of incontinence is enough to reduce a widow’s rights to that of mere main¬ 
tenance.’ This, as it seems to us, can hardly mean vague suspicion; it must 
mean a reasonably well-grounded suspicion, short of actual proof. In this 
case, for instance, had Bumea gone off with Sitaram alone and been proved 
afterwards to have been in company with him at a distance from her husband's 
residence, this would have constituted, as it seems to us, a case of suspicion 
sufficient to deprive her of the inheritance (on the authorities of theMayukha). 
See note to Vy. May. chap. iv. sec. iv. para. 19.” 

(1) . This passage is translated, as follows, in II Digest, 536 :—“A woman 
widowed and young is untractable; but separate property must always b« 
given to women that they may pass their destined life,” 

(2) . Vide chap, xii. para. 17, where this passage occurs* 

(3) . * Tide chap, xii, para, 10, where this passage occurs. ^ 
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53. The above two passages^ namely, those of Menu and 

The ebovi paesage. of Nareda are, it is clear, applicable to 

Menu and Nareda shewn thb case of the wealth of re-UTiited 
not to be xnconsiatent with 

the passage of Vrddha parceners* Hence, they are not 
Menu, cited in para. 15. inconsistent (with the text of Vrddha 
Menu, para. 15, above quoted). 

54. In conclusion, it is to be understood, that the law 


A Patni inherits where 
her husband dies divided 
and without re-union. Pas¬ 
sage of Sangrahakara. 


allowing a Patni to take the entire 
share of her husband, is applicable to 
the case of a parcener dying divided 
and without re-union* Accordingly, 


Sangrahakara, Where brothers were divided and not 
re-united, the widow (Patni), abiding by the directions of 
her Guroo in respect of appointment,(i) takes the wealth.’* 

55. The principle of Dharai 9 vara, which imposes upon a 

Dh»rai,vara’. principle, inheriting the wealth of her 

discarded. husband, the condition that she 

should abide by the direction of her Guroo in respect of 

The qualifications des- appointment, must be discarded as 

«qui““ia"a being strongly reprobated by f i 5 va- 

female to entitle her to in- j-upa and others. Therefore, in the 
Lent her husbands pro- ^ ' 

perty. case contemplated by Sangrahakara, 

the only rule that can be recognized is that the qualifica¬ 
tions described by Vrddha Menu, para, 15, are all that are 
required in a female to entitle her to inherit the whole 
estate. 


56. It is provided in Qruti “ Therefore, females and per¬ 
sons wanting in an organ of sense 

Passage of Vrddha Menu , . . . i • i 

shewn not to be aflfected by or member are incompetent to inhe- 

rit.”(2) The text, para. 15, of Vrddha 

Menu, above quoted, is not afieoted even by this 9ruti. In 

the first place, the term ‘‘females’* being used in the (Jruti, 

together with sons wanting in an organ of sense or member, 

(1) . This seems to be an appoiutment for the procreation of a eon. Sea 
on this subject Mit. chap. li. sec. i. para. 8, and note. 

(2) . Vide note to chap. iv. para, 10, where this Cruti occurs. See also 
chap. xi. sec. v. para. 3 of this treatise. 
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it may be supposed that the females referred to in it are 
daughters. Even granting that the term “ females,” as 
used in it, applies to evejy kin(Fof females (whether a 
daughter or not), the 'Qruti in question is merely exagge¬ 
ratory and refers consequently to females other than Fatni 
and the like, whoso competency to inherit has been expressly 
provided for. Thus all is unexceptionable.. 

67. Where there are several widows (Patnis), it is 

, proper that they should all take the 

Where there are several 7 , . /• *1 • 

widows, they share equally inheritance of their sonless husband 

th«ir husband', property. dividing the same in equal shares 

among them.(^) 

68. Prajapati, by the following passage, provides that 

Those that injure the in- the king is to chastise those that 

pttn“aM toTi’chaBto d“ inheritance, which, as has 

Text of Prajapati. been ascertained on an examination 

of all the Smrutis, devolves on a Patni. “ Those near or 
distant kinsmen, who, becoming her opponents, injure the 
property of a woman, let the king chastise with the punish¬ 
ment of a robber.” 

(1). See Vy. May. chap. iv. soo. iv. para. 19, and sec. viii. paro. 9, accord¬ 
ing to which, if there be more than one wife, they divide and take equal 
shares. See also Jn iKe Goods of Dadoo Mania, Ist September 1862, 
Ind. Jur, October 25th, 1862, page 59, before the High Court of Bombay, 
where Arnould, J., said: “This doctrine has been followed by the late Supreme 
Court, in a case of the goods of Chapa Judoo, decided on the 22ud of June 
1861, of which we have been furnished with a note by the Chief Justice, where 
the Court, after consideration, and obtaining answer from the Castris of the 
Sadr Adalut and at Poona, held that, * if there be more than one widow, each 
of them is entitled to an equal share of the property.’ It appears from those 
answers that, although the author of the Mayukha cites no text in support of 
his opinion, such texts are to be met with in the Viramitrodaya, an authority 
of the Benares School, and Macnagbteu’s Principles of Hindu Law, a work of 
authority in Bengal. It is also said, page 19, that if there be more than 
one widow, their rights are equal. The case in Morton’s Reports, page 814, 
handed up to us yesterday by Mr, Westropp, shews that this rule was acted 
upon by the Supreme Court in Calcutta as early as the year 1791, and in 
Morley’s Digest (N. S.) vol. i. p. 180, [para. 15] we find an Instance of its being 
acted upon in the North-Westorn Provinces in 1860, On these authorises, 
we hold that the widows in this ewe are pnmd /«cw entitled to equal shares 
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Summary (by the Translator). 

I. A widow inlierits^the entire property (moveable and 
immoveable) of her husband ; but her title to inherit arises 
only where(l) her husband dies divided in estate, and not 
re-united with his parceners, (2) he leaves no son either prin¬ 
cipal or secondary, (3) the widow is of the rank of a Patni, 

(4) she is chaste, pious, and capable to perforin religious duties 
beneficial both to herself and her deceased husband, and 

(5) she has a daughter or daughters. 

II. A wife ranks as a Patni if she had been married in 
one of the approved forms of marriage. 

III. A wife married in the form of A sura, &c. is not 
termed ‘‘Patni,” she is called a “ Dasi'' or slave. 

lY. Where a widow of the rank of a Patni is altogether 
issueless, that is, destitute of even a daughter, she inherits 
only the moveable property of her husband and not tne 
immoveables. 

Y. Where there are several widows or Patnis, they all 
divide equally among them the inheritance of their sonless 
husband. 

YI. The king is to chastise those that injure the inherit¬ 
ance devolving on a Patni. 

YII. A Patni iuheiiting the property of her husband, 
possesses independent power to make gifts, mortgages, sales, 

of the property.” In Bengal, two widows take the whole estate for life, and 
on the death of one, the whole survives to the other, upon whose death, it 
goes to the collateral heirs of the husband—I Mori, Dig. 313. In Madras, it 
has been held, that the eldest widow succeeds j the other widows being 
entitled during her life to maintenance only, the second widow succeeding on 
the death of the first—I W. Sel. Dec. 456, 457, and R. A. No. 1 of 1885 ; 
II Ibid, 44. But see Strange’s Manual H. L. 2iid ed. page 326, where the 
author lays down that, in Southern India, the wives are viewed as on an 
equality and inherit equally; and consider the following passage from the 
Mitkkshara:—The singular number * wife' signifies the kind; hence, if there 
are several wives belonging to the same or different classes, (they) divide the 
property according to the shares prescribed to them and take it,” This pas¬ 
sage appears in the Sanskrit copy of the Mitakshara in my possession, but 
has been .omitted in Colebrooke's translation. This passage occurs between 
paras, 5 and 6, sec. i, ebap. li, of the Mit^hshara, * 
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&;c. only for religious and charitable objects. She has no 
power to make gifts, &c. for purely worldly purposes. 

VIII. Where the widow of on^dying divided in estate 
and not re-united with Iris parceners is not a Patni, she has 
no right to inherit the property of her husband. She will, 
however, be entitled to food and raiment at the hands of her 
father-in-law and the like, who are bound to give her the 
maintenance, even though she docs not do service to them. 
But if she be firmly engaged in doing service to them, she 
will be entitled to a share of the wealth or of the landed 
property of her husband sufficient for her maintenance and 
for the performance of religious rites. If, however, at any 
subsequent period, she discontinues performing the service, 
the shares so assigned will bo resumed, and simple food and 
raiment will be given to hor. 

IX. Where a husband dies undivided, his estate is not 
inherited by his widow even should she bo a Patni, but by 
his surviving undivided co-parceners, such ns the father, 
brother, or the like. 

X. If, in such a case, the parceners are disqualified to 
maintain the widow or continue engaged in other concerns, 
and the wid«w, in consequence, takes herself the undivided 
wealth of her husband, she is simply to enjoy the property 
for life (provided she loads a virtuous life), subject to tho 
control of the relations of her husband. 

XI. Where, however, the undivided parceners of her 
husband are qualified to maintain her, and take themselves 
the property of her husband, they alone are to maintain her 
from the property so taken. 

XII. The giving of maintenance is n ot imperative where 
no property is taken. 

XIII. Where the widow to be maintained is a Patni, a 
share of tlif undivided wealth or of the landed property is 
to be assigned to her, sufficient for her subsistence without 
distress, and for tho performance of religious ceremonies 
within her competency. 
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XIV. But where the widow is not a Patni, a small share 

of the wealth sufficient only for food and raiment is to be 
given to her. • 

XV. Where a widow does injurious acts, has no sense of 
shame, squanders away the money, or is bent upon com¬ 
mitting adultery, the share assigned to her for maintenance 
will be resumed, and she will not be entitled even to food 
and raiment. 

XYL The maintenance assigned to a widow, whether it 
consists of a share of the wealth or of the landed property, is 
not to be resumed even on the demise of the person who 
made the assignment, except in the instances above noticed. 

XVII. A wife, though degraded, will be entitled to food 
and raiment at the hands of her husband during the latter’s 
life-time. 

XVIII. Where a widow is suspected of incontinency, 
she is to receive only maintenance for the support of her 
life, even should she be a widow of the rank of a Patni, and 
belong to a divided family. 
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CHAPTEE XI. 

SECTION II. 

OK THE RIGHT OF THE DAUGHTER AND DAUGHTER’S SON. 

1. Brahaspati:—“The wife is pronounced successor to 

the- wealth of her husband ; and, 
fa Pawiga'^ot “ her default, the daughter.’^) 

Brahaspati. jjj default] On failure of the 

wife. 

2. Hence, Vishnu : “ The wealth of an issueless man 

Paasag, of Vishnu on 8°®® “ ^®*^ default, 

the same subject. to the daughter.^^ 

3. Brahaspati explains the reason of such succession. 

, , , “ As a son, so does the daughter of 

succession, explained by a man proceed from his several 
Brahaspati. limbs.(2) How then should any 

other person take her father's wealth 1" 

4. In springing from the limbs of the father, a daughter 

The difference between a is e<^ual to a SOU. The difference, 

S”.p“rfn^ng® f‘roL‘the'fa^ ^owever, ia this. In the procreation 
ther’s limbs, pointed out. of a son, the contribution of the 
father’s part is greater; whereas, in that of a daughter, it 
is less, it being declared “ A male child is procreated, if the 

(1) . See Perammal versus Yencataxnmal, I M.H.C.R. page 223, in which 
it is held that where A had two wives, B and C, and B pre-deceased A, leaving 
three daughters, and C survived A and was childless, C succeeds to A’s property 
in preference to the three daughters; 

(2) . Proceed from his several limbs] This is an allusion to a passage of 
the Vedas, which is quoted by Baudh&yana. It is addressed by a father to 
his son :—** From my several limbs, thou art distilled; from my heart, thoU 
art produced; thou art indeed self, but denominated son; mayest thou live 
a hundred years.’' See note to Jim. Vab, chsp. xi. sec. ii. para. 14. 

• 32 
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seed predominate, but a female child is procreated if the 
woman contribute most to the foetus.” Hence a daughter 
is pronounced equal to a son to a certain extent. 

5. Any other person] These terms, which are used in 

the text, para. 3, above quoted, ex- 

Explanation of certain i . v t * v • j i 

terms in the paaaage of Clude tne SOU and xlie WldOW, wnO 

Brahaspati. preferable heirs, and include the 

father and the like. 

6. The purport of the text of Brahaspati is this : how 
could these persons, i, e, the father 
and the like, take the property of a 

sonless man, while the daughter is alive ? 

7. Accordingly, Menu :—The son of a man is even as 

PMBago ot Menu on the *^^6 daughter is equal 

«ame subject. to the son. How then can any other 

inherit his property, notwithstanding the survival of her, 
who is, as it were, himself 

Who is as it were himself] Who is equal to the son, who 
is as it were himself. 

8. The objector says ; No reason has been adduced to 

show why the right of succession of 
Objector s argument. ^ daughter should be postponed to 

that of a secondary son and widow; the reason stated by 
Brahaspati (in para. 3) simply accounts for her title to 
succeed on failure of a begotten son. This is true, but 
Brahaspati, in giving the reason, 
intends that the same must be taken 
to apply where a daughter succeeds in default of a secondary 
son and widow. 

9. Nareda, conscious of the justness of the proposition, 

that a daughter should succeed on 

«uM”^£“the“Xs8“on of ® secondary son and widow, 

a daughter and the reasons says, for the information of the 
for the same. ^ 

uninstructed, “ On failure of male 
issue, the daughter inherits, for, she is equally a cause of 
perpetuating the race.*^ The reason why the daughter is 
equally a cause of perpetuating the race, the same* author 
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explains by saying since both the son and daughter are 
the means of prolonging the father’s line.” 

10. The meaning is,^ that the son and daughter both give 

ExpoBition of the pas- birth to children, bywliom the pro3- 
sage. perity of their own parents is pro¬ 

moted. Here the equality contemplated between a son’s 

In what respoct a eon’s son and a daughter’s son must be 

deemed equaf^a^nd^i^wS to be an equality in 'point 

respect unequal. of efficocyy both the SOUS being in 

their nature, unequal. There is no equality between them 
in point of clearing off the debts and inheriting the assets of 
the deceased; it being declared ‘‘ Debts must be paid by 
sons and son’s sons.”(l) Keferring to a grandfather’s property, 
it has further been declared The ownership of the father 
and son is the same in it.”(2) The superiority of a son’s son 
being, by these texts, declared in respect of assets and debts, 
the equality contemplated by the text of Nareda, above quot¬ 
ed, between a son’s son and a daughter’s son must be under¬ 
stood to consist in conferring benefits not temporal, that is, 
in the performance of Qradhas; it being declared by Vishnu 
‘‘ In offering oblations to the manes, the daughter’s sons are 
considered as son’s sons.”(3) The daughters, therefore, stand 
conspicuous in the line of succession by reason of their 
conferring benefits by means of their descendants. 

11. It cannot, however, be hence said, that where there 

Reason shewn why a is no male issue, a daughter inherits 

preference to a widow (Patni) ; 
the latter being in her own person 
competent to associate in the performance of religious sacri¬ 
fices (Agnihotra) &;o., which are acts capable of conferring 

(1) . See chap. ix. sec. hi. para. 24 of this treatise. 

(2) , See chap, viii, para. 18 of this treatise. 

(3) . It has been held that a grandson, through a deceased daughter, is 
entitled to perform religious ceremonies for the benedt of the soul of his 
deceased grandfather, on the failure of a trustee, in preference to a daughter 
who is a childless widow, these two being the only issue of the deceased— 
Sibchunder Mullick vers, Sreemutty Treepoomh Spondry Doasee‘Fault. 98, 
S.H.L. A page 87. 
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spiritual benefits on the deceased. Therefore, the term 

male issue** used in the passage “ on failure of male issue, 
the daughter inherits, para. 9,** must be considered by 
synecdoche to include a Patni (widow) also. 

12. The objector says, the father, by performing Qradha 

Objector’s argument to the deceased son, is personally 

capable of conferring on him bene- 
ference to a father. fits spiritual, and is hence preferable 

to a daughter. It may therefore be said that, in default of 
a widow, the text ‘^the estate of one who leaves no male 
issue is inherited by the father”(l) applies. How, under 
this circumstance, could the daughter be said to inherit in 
preference to a father ? 

13. Eeply. This is not right. The passage ^‘how then 

can any other inherit his property, 
O.bjaction met. . / . ,. ,, • i i 

wofcw^tlistftnQm^ tno survival oi tioiTy 

who is as it were himself, para. 7,” is in itself sufficient to 

meet this objection. Although the daughter, when compared 

with the father, is somewhat inferior in her capability to 

confer spiritual benefits on the deceased, yet, in point of 

consanguinity, she is more closely connected with him, 

Thus, on both these grounds, she is certainly preferable- 

14. The objector again says. If so, let it be declared 

that in default of a daughter, the 

The objector then asks . . rni i a i i 

whether a father cannot text Ihe estate of One who leaves 

^^ghur " no male issue is inherited by the 

father’* applies, 

15s No, it cannot apply here too. A daughter’s son 
being the ofispring of a daughter, 
is more nearly connected with the 
deceased than a father. Vishnu, too, has declared; “ Where 

A daughter’s son is the there exists no SOU or grandson, the 
beir. p«»g.o£Viahnu. daughter^ Son inherits the wealth. 
In ofifering oblations to the departed ancestoi's, the daughter’s 
sons are considered as son’s sons. 


Reply la the negative. 


(1). See chap. xi. sec. I para. I of this tfeatise. 
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16. Darai 9 vara, Davasvamy, and Davarata, are of opinion 

The ie*te of Braheepati ‘'f Biahaspati and 

and others propounding the others which propound the dauffh- 
daughters title to succes- . , . . j .. i n 

sion do not refer to an ter s title to succession in detauit oi 

opSIf^'Daf^is'/araa^^^ widow refer to an appointed 
Others on the subject, re- daughter (putrika).(i) But their 
opinion is, it must be observed, the 
result of the exaggerated notion, which they (Darai 9 vara and 
others) entertain of their own knowledge of the sacred Codes 
of Law, and must be understood to have been rejected 
by Brahaspati and the other authors themselves, because 
of their advancing arguments in their res[)ective texts 
(paras. 3, 7, and 9) in favour of the datighter's title to 
inheritance. 


Beasoua for the rejection. 


17. Vasishthasays, The appointed daughter is consider¬ 
ed to be the third description of 
sons.'' The appointed daughter thus 
ranking herself among secondary sons is entitled, like the 
Ksh^traja (son of the wife) and the like, to inherit the pro¬ 
perty of her father on failure of a begotten son even though 
the widow should be alive. This is under the text ‘*Not 
brothers nor parents, but sons inherit the property of their 
father."(2) While thus, an appointed daughter is entitled to 
succession even in preference to a widow, her inheriting the 
wealth on failure of a widow must be unquestionable on the 
analogy of the loaf and staff.l^) Under this circumstance, 
what necessity was there for Brahaspati and others, to have 
adduced reasons (as they have done in the texts cited in 
paras. 3, 7> and 9), for a daughter’s succession after a widow. 
By this alone, the opinions of Jl)arai 9 vara and others, above 


(1) . This is a daughter beoomiug, by special appointment, a son —Mit- 
chap. i. sec. xi. para. 3—Note. 

(2) . See chap. x. para. i. of this treatise. 

(3) . On the analogy of the loaf and staff] If a staff*,^ to which a loaf is 
attached, be taken away by thieves, it is inferred that assuredly the loaf also 
has bean stolen by them.*' See also notes to chap, ix, sec. ii. pkra. 15 and 
ehap. xit sec. vi. para. 4 of this traatise for an explanation of this iBXample of 
analogy, 
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quoted, would clearly appear to have been rejected by Bra- 
liaspati and the other authors. It is therefore unnecessary 
for us to make any further attempt to upset the opinion. 

18. The objector says, Nareda, referring to a sonless 

, . . widow, declares “the maintenance of 

Objectors arguments in ’ 

support of the opinion of the daughter of such a widow is en- 
Daraicvara and others. • • i i i j r i r ^ 

joined to be made out of her lather s 

share, she will take a share until she is initiated. After that, 
her husband shall support her.” The meaning of the pas¬ 
sage is this. If a deceased sonless widow should leave a 
daughter, then the father’s wealth must be considered as 
intended for the subsistence of such a daughter. Therefore, 
the daughter, till her marriage, enjoys her father’s wealth 
for the sake of her support only. She is not competent to 
use or alienate it at pleasure. Hence, it would appear that, 
as a rule, all unmarried daughters, in default of the mother 
and brother (that is, the widow and son of the deceased) do 
not inherit (but simply enjoy for the sake of subsistence till 
marriage only) their father’s wealth. The texts, therefore, 
(cited in paras. 3,7, and 9), which, as ah exception to the above 
rule, hold a daughter competent to inherit must be considered 
as referring to an appouited daughter^ for, if they were to be 
held to apply to all daughters generally, the application of the 
exceptional passages would become as universal as that of 
the rule itself; they could therefore be no longer called 
exceptional passages, and would become consequently mean¬ 
ingless. Hence, the opinion of I)arai 9 vara and others (who 
hold that the texts in question are applicable to an appoint¬ 
ed daughter only) must be adhered to.U) 

ID. Reply. The above objection would be sound, if the 
text of Nareda (on which it is found- 
ed) were applicable to a divided fami- 

Tbe passage o! Nareda jy • a careful examination of the 
quoted by the objector ap- 

plicable to are-united family text dearly shews that it refers to a 
re-united family. Therefore, all the 


(1). See chap. xii. para. 11 of this treatise. 
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passages (paras. 3, 7 and 9) which, in the case of a divided 
family, allow inheritance to daughters, must be considered 
to be general and not exceptional passages, and to suppose 
that they are applicable only to the case of an appointed 
daughter, there is not the slightest ground. This much is 
sufficient to meet the objector’s argument. 

20. K^tyAyana, however, draws a distinction in the suc¬ 

cession of daughters to their father’s 
■giv^rg'pfeferlce^ffigp ^^y ^bove 

tersunmarried or un pro vid- passages (paraS. 3, 7 and 9). Let 
•d over other daughters. r & \r y 

the widow succeed to her husband’s 
wealth, provided she be chaste, and in default of her, the 
daughter inherits if VMmarried or unprovided” 

21. By this, it is inferrible that the above passages (paras^ 

3, 7 and 9) have reference to daugh- 
Expositlod of the passage, either Unmarried or unprovided. 

“Unprovided” here means unprovided with wealth and not 
unprovided with offspring, such as barren daughters and 
the like, for, daughters of the latter description are not(0 
at all entitled to inherit their deceased father’s estate, they 
being incapable to confer on him benefits spiritual through 
the medium of their offspring.(2) 

“ In default of her” means here not in default of a Patni 
generally, but in default of that kind of Patni, who is not 
tainted with incontinence. 

22. It must hence bo understood that a daughter is .enti¬ 

tled to succession not on failure of a 

A daughter succeeds in Patni generally, but on failure of a 
default of a chaste wife, . 

Patui. Passage of Sangra- Patui possessed of continence* 
hakara on the subject. Sangrahakara, “ An appoint- 

ed daughter inherits in default of 
such a wife.” 


(1) . Mitdkshara prescribes no such exclusion, but according to Jim. Vah. 
barren, son-less, or widowed daughters are excluded from inheriting from the 
father—Jim. Yah. chap. xi. sec. ii. para. 3. 

(2) . Vide note tojaara. 10 of this section. 



Ifb* ON RIGHT Oir tHE DAUGHTER [CH.XI.S.II. 

23. The meaning is, that an appointed daughter inherits 

_ ... .not on failure of a Patni generally, 

Exposition of the pasaage. . 

but on failure of a Patni possessing 
the qualifications described as essential to taking the inho' 
ritance. 

24. As for that portion of Sangrahakara’s text which 

, „ , says that an appointed daughter in- 

Sancrahakara’a allusion , .... .1 i 1 t 1 • 

to an appointed daughter, herits, it must be overlooked as being 

must be rejected. already discarded (paras. 16 to 19). - 

Some, however, say, that on failure of a Patni gene¬ 
rally tho estate goes to the daugh^ 
ter and on failure of a Patni possess¬ 
ing the special qualifications essen¬ 
tial to inheritance, the estate goes to 
the father and the like under the 
text ** the estate of one who leaves no male issue is inherit¬ 
ed by the fatlier, &c.^\i) This opinion is also to be rejected 
for the same reason as above noticed. 

26. Brahaspati describes the qualifications necessary in 

a daughter inheriting property after 

deS'ribing, thiq® necessary in 

hecessary in a daughter to a daughter inheriting after a chief 
entitle her to inherit. , ,, • n i 

or begotten son, * Being of equal 
class(2) and married to a man of like tribe, being virtuous 
and devoted to obedience, and being formally appointed or 
not appointed(3) to continue the male line, she shall take 
the property of her father.” 

27 . Being of equal class] Being of the same class with 
the father, i, e. born of a wife of the 


25. 


The opinion of some as 
to when the estate goes to 
the daughter ano when to 
the father aud the like, also 
rejected. 


Exposition of the passage 
of Brahaspati. 


same class with the father. 


(1) . See chap. zi. sec. i. para. 1 of this treatise, 

(2) . Mit&kshara holds that daughters inherit whether they be alike or dis> 
idmilar by doss—Mit. chap. ii. sec. ii. para. 1. 

(8). A daughter becomes formally appointed when she is given in marriage 
with an express stipulation in this form ** The child who shall be born of 
hershall.be mine for the purpose of performing my obsequies.’* But in the 
oMe where she was in thought selected for an appointed daughter, she is so 
without a compact and merely by an act of the mind—Hemadrl - Note to 
Mit. chap, i. sec. xi. para, S. 
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The four epithets (being of equal class and married to a 
man of like tribe, being virtuous and devoted to obedience) 
first mentioned in the above passage, refer to a daughter 
claiming inheritance after a widow, and the two epithets 
(being formally appointed or not appointed) last mentioned, 
to a daughter claiming inheritance before a widow. 

Being formally appointed or not appointed to continue 
the male line] Here, an appointed daughter (whether 
formally ap})ointed or not) must be understood. 

The term ‘‘daughter’' (which has not been expressly 
mentioned in the passage) must be underi|Jood before the 
other four epithets. 

The particle “ Va’’ (or) is used in the passage to denote 
an alternative. Hence the meaning of the passage is, as 
follows. The estate of one destitute of a begotten son or son’s 
son is inherited before a widow by an appointed daughter of 
either of the two kinds above mentioned, i. e, (whether 
formally appointed or not appointed); but other daughters 
being of equal class and possessing the other three qualifi¬ 
cations next mentioned in the passage, inherit the estate 
after the widow. 

28. The conclusion therefore is, where there is a compe- 

An unmarried daughter between a daughter unpro- 

takes before a daughter vided and one unmarried, both being 
unprovided. same class with their father, 

and possessing the other qualifications mentioned in the 
text, the unmarried alone first takes ; the maintenance of 
such daughters out of the wealth of the father being indis¬ 
pensable. On failure of such a daughter, the unprovided 
takes, such a daughter being destitute of the means of sub¬ 
sistence, owing to the inability on the part of her husband 
, . , to maintain her, although he is 

In default of unprovided , , . , -r i i 

daughters, the daughters bound to do SO. In default of 

provided take. unprovided daughters, the daughter 

provided or enriched and possessing the qualifications 

of equality of class, &c. takes, such a daughter, though 

* . 23 
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provided, being competent to inherit. On failure of daughters, 
On failure of dauj;bten of the daughter’s SOU inherits, he being 
‘k' »' d.«gl.ter. 

Summary (by the Translator). 

I. Daughters inherit in default of the widow (Patni). 

II. Of them, the unmarried daughters take iirst, then 
the unprovided, and lastly the daughters provided. 

III. A daughter inheriting must have been born of a 
wife of the sam^ class with the father and married to a man 
of the like trihe. She must also be a virtuous woman and 
devoted to obedience, 

IV. A barren daughter does not inherit. 

V. On failure of daughters, the daughter's son inherits. 



CH.Xr.S.in.] ON right of spccession of parents. 


CHAPTER XI. 


SECTION III. 

ON THE RiaHT OP SUCCESSION OP PARENTS. 


1. On failure of the daughter’s son, none being more 
, nearly related to the deceased than 

the parents succeed. Pas- the father, the text “ The estate of one 
sage of YJljDavalkya. r. it i • • • t -j. j 

who leaves no male issue is inherited 
by the father” (0 here applies, and the wealth accordingly 
becomes inheritable by the father. Likewise, on this very 
occasion, none being more nearly related to the deceased than 
the mother, the text ‘‘ Of a son dying childless (and leaving 
no widow) the mother shall take the estate” also applies, 
and the wealth becomes inheritable by the mother. There¬ 
fore Ydjnavalkya says, “ The wife and th» daughters also, 
both parents (Pitarau), brothers,(2) &c.” 

2 , The particle Cha” (also) used in the text, indicates 

that it is only after the daughter’s 
Exposition of the passage. gQj 2 that the mother and the father 

simultaneously succeed to the estate. The opinion of Yajfia- 
valkya must be understood to be that there is no good groimd 
for giving precedence to one over the other as between the 
parents. 

3. Some that pretend to be learned, in ignorance of the 

^ » above view, argue that because a 

Some authors give pre- . x. ol 

ference to a mother over a motner oontors greater oenelits on 

the son by bearing the childr in her 
womb and nurturing him during his infancy, and because 
it is declared that a mother surpasses a thousand fathers 

(!)• See chap. xi. seo. i. para, 1 of this treatiae, 

(2). ifit. chap. ii. %eo. i. para. 2, 
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in point of veneration,’’ the mother alone succeeds to the 
estate notwithstanding the existence of the father. This 
argument, however, is not sufficient 
Their opinion rejected. justify the mother’s claim to suc¬ 
ceed in preference to the father; the father, too, contributing in 
several ways to the good of the son, and imparting learning to 
him; and it being also declared “But of those two, the father 
is pre-eminent, because the seed is considered important.’' 

4. Others argue in a different way. They say that the 

^ fatter is a common parent to the sons 

A mother and father are , • /» i i j j i j i. 

both alike in point of pro- of a rival Wife also, but the mother 

pinquity to the son. henoe the mother’s 

propinquity is more immediate compared with the father’s. 

This argument, too, is a mere prattle. As between a mother 

and father, there can be no distinction in respect of propinquity 

to the son. By reason of the father beiflg a common parent 

to many sons, his affection towards each son, founded on direct 

consanguinity, is in no way diminished. 

5, The same authors further argue that as the word 

Prrf<,r«noe enuot bo given " 

to the mother’s claim on compound (mata-pitarau) mother 
the ground of her name oo* j p i u »» r. t j j x xi, 

currittg first in the regular and father when not reduced to the 

compoundmiii-piurau. simpler form “pitarau” “parents” 
(by the omission of one term and retention of the other, 
EkaceBha),(U the mother takes the estate in the Erst instance. 
This is also an insipid argument ; for, in the instance 
of the phrase The two saorifioes ‘ S^rasvatad,’ ” it has been 
shewn in the fffth chapter of Mimamsa, that there is no rule 
apparent in the phrase itself as to the order in which the above 
two sacrifices are to take place, but that they are tjbe per¬ 
formed in the order in which they have been set forth in the 

(1). ^IISlib ii an aUueion to the etymology of pitarau *' parents,** ib means the 
omission of one term and retention of the other. When tho word pitr 
“father^* occurs with m&tr “mother,** it may be retained and the other 
rejected. This is an exception to the general rule of composition. It is 
optional, ‘ and the regular form may be retained in its stead. Etample: 
Pitarau two parents,*’ or m&ttf'pitaraa * mother and father*—Panini, 1, 2, 70 
aud 2, 2, 29, 84. 
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enumeration of sacrifices. No order is thus observed in the 
performance of the sacrifices with reference to the word which 
stands first in the phrase into which the complex term 
''Sarasvatau’’ is resolvable. Accordingly, in the present 
instance also, the order of the terms in the phrase into which 
the complex term Pitarau ’ is resolvable, is not sufficient in 
itself to accord a priority of claim to the mother. 

6 . propounds that both the parents may divide 

Th« opimon of Crikara between them and take the inherit- 
that both the parents simul- ance. This is also improper ; the 

auce and divide it among texts (pai’E. 1) The estate of One 
them, disapproved. leaves no male issue is inherited 

by the father” and Of a son dying childless (and leaving 
no widow) the mother shall take the estate/’ conferring on 
the father and mother respectively rights quite independent 
of each other, as is the case with the sacrifices of paddy and 
barley. 

7. A third class of authors advocate the greater propin- 

,. , quity of the mother, by saying that 

The opinion of a third . . . .'i , 

class of authors advocating suoh propinquity IS inferrible from 

tbe text « [The propeity] of a 
uterine brother (is taken by) the 
uterine brother,” (i) by which the share of a uterine brother 
is said to go to his uterine relation by reason of the commu¬ 
nity of womb. This, however, is an argument as weak as the 
hold of a Kuca grass. One may be more attached to his 
uterine brother (from being the offspring of the same mother) 
than to his brother by a different mother ; but what superi¬ 
ority could a mother possess over the father in respect of 
propinquity of relationship to the son, the author of the 
present work is unable to conceive. 

8. Therefore, if it be asked here, what is the order of 


The neoeeeity of eUtiog 
an order in the succession 
of the parents, pointed out. 


succession where both the* parents 
are alive, it is necessary that the 
order should be stated. 


(1).« Bee chap. zii. para, 10 of this treatise. 
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however, says that no order need be stated, for, whatever is 
taken by either of the two parents out of the common pro¬ 
perty is for the benefit of both of them. This is not right. 
Whatever the mother takes, she takes for herself v2) the 
Stridhana called “i^dhyagni” and the like, and not for the 
benefit of both herself and her husband. Therefore, an order 
in their succession must certainly be stated. 

9. We now proceed to state it. There being no reason 

, . for giving preference to one over the 

Law gives priority of fine- , , i . v 

cession to the father. Pas- other, the precept alone must be re- 

sage of Brhat Vi«huu. jied upou in the matter. The law giVes 
priority of succession to the fatl»er(^) Brhat Vishnu, premis¬ 
ing that^the wealth of a sonless man goes to the widow, in 
default, to the daughter, says, lu default, to the father^ 
and in default to the mothe7\^* 

10 . Although, in this passage, the father is said to inherit 

the property of a sonless man, in de- 
£xpo.iUon of the paesage. duugliter, yet. as reasons 

have already been shewn why the daughter’s son should 
inherit in default of the daughter, it must be understood that 
the succession of a father does not come in until the failure 
of daughter’s sons. It must further be noticed that a 
daughter’s son being connected with the line of the daughter 
herself, a separate mention of him in the order of heirs was 
considered unnecessary by Brhat Vishnu, 

Summary (by the Translator). 

I. In default of the daughter’s son, the parents inherit. 

11. But of them, the father takes first aud then the 
mother. 

(1) . The High Court in their Judgment in S. A. No. 81 of 1865 (It 
M.H.C.R. page 402), have ruled that a mother inheriting from her sou has 
not an absolute property iu the estate but only a life-interest without power 
of alienation- 

(2) . This shews that the inheritance is not in itself a Stridhana. Vide on 
this subject note to chap. ix. sec. i. para, 16. 

(3) . This is the doctrine of Jim. Vah. chap. xi. sec. i. para. 5, secs. iii. and 
i^. I Mori. Dig. 321. According to the .Mitdkshara, the mother sircoeeds 
before the father—Mit. chap, ii, sec, iii. para. 1—5 and Note. 
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CHAPTER XI. 
SECTION IV. 

ON THE BIGHT OF SUCCESSION OF BROTHERS. 


1 . On failure of the mother, the property devolves on the 

uterine brother .ucoeeds brother, hia propinquity to 

in default of a mother. the deceased being greater by reason 

of both of them having been born of the same mother. 

^ . 2. On failure of the uterine brother, 

On failure of a utenne . i i ,«. . i 

brother, a half brother the wealth goes to the half-bvother 

succeeds. brother by a different mother. 

3. Therefore, Ydjilavalkya, in his order of succession, 

Pasaago of Y&jnavalkya « founded on reason, says : 

on the subject. Both parents, brothers likewise.*'(i) 

4 . The word ‘‘brothers’^ refers in the first place to 

uterine brothers, they being more 

in^tS:pL“age"ex“^ to the deceased than 

a half-brother. 

5 . The rule of Y4jnavalkya hence is, that the wealth of 
a sonless man goes, on failure of a 
mother, to a uterine brother. The 

same author, by the use of the general term ** brothers,*' 
while the mention of only a uterine brother’^ would have 
been sufficient, must be understood to have laid down the 
farther rule that, in default of a uterine brother, a brother 
of the half blood, that is, by a different mother, succeeds.C^) 
There are, however, exceptions to the above rule in two 
instances, which will be presently noticed. 


Exposition of the pas< 
sage. 


(1) . Mit. chap. xi. see. i. para. 2. 

(2) . The author of Vyv. May. oensures the preference here g^ven to the 
brothers of the half blood before the nephews, being sons of the brothers of 
the wholp blood—Vyv, May. chap. Iv. sec, vlii, para. 16. 
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Kdty^yana:—If a divided member should die, his 
wealth, in default of male issue, will 
be taken by the father, or brother, or 
mother, or then [afcha] father’s 
mother, in due order.” 


Passage of Kdtytfyana 
allowing the succession of a 
brother before and of a 
grandmothera/i(er a mother. 


Father’s mother] Mother of the father of the deceased 
divided son, or, in other words, his grandmother. 

7. The phrase ‘‘ In default of male issue” has been used 
to denote the failure of persons more 

The phrase ‘'In default i i j i. j j n 

of male issue” used in the nearly related to the deceased than 

passage, explained. father. The meaning hence is 

that, in default of heirs ranging from the son to the daugh¬ 
ter’s son, who are more nearly related to the deceased than 
the fatror, by reason of their conferring on him benefits 
temporal and spiritual, the father takes the estate in the 
first instance. 


8 . The particle *‘Va” [or] which has been thrice used 

Tbepartioi. «va” passage, indicates an 

in the pawage, explained. alternative and has reference to 

defaults occurring among heirs ; a vested interest such as 
Svamiem” [ownership] not being capable of existing at 
one and the same time in one or the other of the heirs 
[enumerated] indiscriminately, on the principle that a thing 
cannot have an indeterminate existence. 

9 . Hence, the substance of the passage is this. In 
Sul»too. of the p«»age default bf the father, the brother iu- 

given. herits; in defau It of him, the mother; 

in default of her, the grandmother. The phrase ** In due 
order” used in the passage, means in the order stated. 

10 . Menu, too, likewise, in the instance of a deceased 

divided member, having by the use 
port1Xt“of*Kit,i/.!S: of PJirase « without male issue’- 
adverted to the absence of a son, 
widow, daughter, and daughter’s son, who are all njore 
nearly related to the deceased, propounds the succession of 
the father, brother, mother and grandmother by a (Jloka and 
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a half. Of him who leaves no son, the father shall take 
the inheritance, or the brothers. Of a son who dies without 
issue, the mother shall take the inheritance, and the mother 
also being dead, the father’s mother shall take the heritage.^' 
11 . The phrase without issue” is here indicative of 

The phrase “without tlie absence of the son, widow, 
issue/’ explained. daughter, and daughter’s son. 

, J 2. It cannot be supposed that tlie above texts [paras. 6 

The passages o£ Katy^- I®] of K%^yaiia and Menu, 

yana and Menu not to be shewing as they do, the compact 

supposed to be-inconsistent . n n ^ 

with the passage of Y<jua- Series 01 heirs irom the father to the 

grandmother, are not the results of 
reasoning on the ground that they are inconsistent with the 
order laid down in the text [para. 3] of Ydjhavalky^, which, 
is founded on reasoning. 

13. Some say that the text of Y^jhavalkya is the only 

Passages ol Kdtytfyaua precept shewing the order of heirs ; 

and Menu are intended not it being expressly declared at the 
merely to enumerate the , . i* tw te r\ 

heirs, but to show their conclusion of the passage!') On 

Older of succession. among these, the 

next in order is indeed lieir;’^ and that therefore the texts 
“Of him who leaves no son, the father shall take the 
inhentance, &c. [para. 10],^’ which are inconsistent with 
the above text of Yajnavalkya, are intended merely tO 
enumerate the heirs and not to show their order of succession. 
This objection is also to be overlooked ; the order of succes- 
sion being expressly indicated in the above texts [paras. 6 
and 10] of K^tyayana and Menu by the use, in the former, 
of the phrase “ In due order,’* and in the latter, of the 
phrase “ And the mother also being dead.” 

14. Brahaspati, howevei', by the following passage, recon- 

Brahaspatireconciles the' «le8 the inconsistency between the 
inconsisteucy between the texts [paras. 6 and 10] of Kdtyayana 

SJemir and fhe^paa/wy of «iud Menu, and that [para. 3] of 
Yfinavalkja. Ydjaavalkya, by pointing out the 

case in which a brother takes the succession prior to a mother 


• (l). Mit. chap. ii. aec, i. para, 2. 
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»8 laid down in the texts of Kdtyayana and Menu. ** Of R 
deceased son who leaves neither wife nor male issue, ther 
mother must be considered as heiress, or, hp her coTiaeiiSt 
the brother may inheriV* 

15. The term widow” comprehends by synecdoche the 

The term “ widow” ,..ed daugliter, daughter’s son, and father, 
iaihepaasageoiBraliaepati, who constitute the series of heire 
explained. prescribed in the text of [Ydjhaval- 

kya]'founded on reasonings It must, therefore, be under¬ 
stood that the son referred to in the above text of Brahas- 
pati is one that dies leaving no son, widow, daughter, 
daughter’s son, or father. 

16. The conclusion hence is, tiiat the consent of the 

The consent of a mother mother and' the existence of the- 

cseentiai to a broiber sue- grandmother are the two instances- 
ceedingbefore her. A grand- ^ , • 

mother, inhere ehe exists, U) m wbich* exceptions to the rule 

eucceeda after the mother, contained in the passage ‘‘Both 
parents, brothers likewise,^^ are to be observed in the* 
manner laid down in the texts of Katydyana and Menu. 

17. Some, however, say that, in the compact series of 

The opinion of some ob- f‘ om the mother to the nephew 


jeoting to the above con- 
Btruction, rejected. 


shewn in the text “ Both the pa- 
rentsi brothers likewise, and their 


son,” there is no place for the grandmother ; and that there¬ 
fore she must succeed after the nephew. They further say 
that this will be inconsistent with no texts of law, the 
succession of a grandmother being nowhere expressly pro¬ 
vided. This opinion is also to be rejected, for, the succession 
of a grandmother is not unprovided. On the contrary, 
the place which a grandmother is to take in tlie order of 
succession has, as already noticed, been expressly pointed 
out in the above texts of E4tyayana and Menu [paras. 6 and 
10], in the former, by the use of tlie term Then [atha],” 
before the word grandmother,” and, in the latter, by the 
phrase '‘And the mother also being dead.” The order 


(1). These ape the two instances referred to at the conclusion of para, a. 
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jMrescribed -by these texts must therefore be considered bs 
forming an exception to, and interfering with, the compact 
^ies of heirs laid down in the text - [of Yajhavalkya^ 
founded on reasoning. 

18. (jJankha and Likhita say:—‘‘The wealth of one 
Inconsistency betvyeen dying sonless goes to the brothers, 

reconciled. take it.*’(0 This, on the law of rules 


and exceptions,(*) refers to one dying, not divided, but 
re-united. Thus, there is no inconsistency. 

19. Brahaspati says :—“ In default of the son, the widow 

^ , .. takes: in default of the widow, the 

Passage of Brahaspati 

noticed and construed with- utenno brother; in dotault 01 nim, 
out inconsistency. dayadies [kinsmen, but literally 

signifying those that take the heritage ‘Daya’]. The 
wealth afterwards goes to the daughter’s son.^’ This pas¬ 
sage, however, is intended to -exclude a uterine brother 
from succession before a widow and not to place a uterine 
brother before a daughter, who may be said to be included 
in the term “ Dayadi’’ by reason of her taking the heritage, 
for, if the latter were the case, the passage would become 
inconsistent with the same author’s [Brahaspati] text, 
“ As a son, so does the daughter of a man proceed from his 
several limbs, 

20, Devala says;—“ Next, let the brothers of the whole 


.PM«ge of Devala con- divide the heritage of him 

taining an enumeration of ^ho leaves no male issue, or daugh- 
heira. . _ . , ° * 

ters equal [e. e. appertaining to the 

same tribe], or let the father if he survive, or [half] brothers 

belonging to the same tribe, or the mother, or the wife, 

inherit in their order.’' 


(1) . See chap. xiL para. 25 of this treatise. 

(2) . In this case, the text of Y&jnavalkya; *‘The wife and the daugh¬ 
ters also, &c.’* is the exception, and applies to the case of a divided family. The 
texts of Cankha and Likhita v^hicU is the rule, applies therefore to cases o£ 
divided families, but re-united, on the principle that a rule embraces all cases 
which are not specially excepted. 

•C®)* Ske ebap. li, sec. ii, para. 3 of this treatise. 
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21. Although^ £i'om the way in which this passage is 

Howtb,p«,aseUtobe worded, it might seem that the 

ccneferued. several heirs therein enumerated aM 

to take the inheritance in the order in which they have been 
set forth, yet, in order to obviate the inconsistency of the 
passage with the import of all the other passages above 
quoted, it must be construed (without regard being had to 
the order therein mentioned) thus : let the wealth of him 
who leaves no male issue be taken by the wife of the rank 
of a Patni, or let the daughters of equal tribe divide among 
them, or let the surviving father take it. The use of the 
term surviving/’ which would otherwise become meaning¬ 
less, indicates that, in case of the father not surviving, the 
mother succeeds. The mother, therefore, takes the heritage 
on failure of the father; then the uterine brothers and 
brothers belonging to the same tribe take in their order, 
i. e. the uterine brothers take first, and then the brothers of 
the half blood but of the same tribe. This is the way in 
which the above passage of Devala is to be construed, and the 
passage itself must be understood to refer to cases where there 
may exist neither a mother’s consent nor a grandmother. 

22. On the same subject, K4ty%ana lays down the 
.PaBsage of Kftjbyana order ofsuccession in an easily intel- 
Bhewing the order of heirs, ligiblo form. ‘‘The widow [Patni] 
being a woman of honfest family, or the daughters, or, on 
failure of them, the father, or the mother, or the brother, 
or [his] sons, are pronounced to be the heirs of one who 
leaves no male issue. 

23. The term son’s” used in the text, means the sons 

Tho term “aona’- .laed ia 

the passage, explained. term immediately preceding “ sons” 
in the text. It has therefore been said by Y^jhavalkya : 
** Brothers likewise and t/ieir sona,'*^ 

24. Sangrahakara says :—“ In default of such a daugh- 

Sangrahrfutra’a paaaage ter, the mother takes the inheritance, 
shewing the order of sue- although the father, the son of a 
ceision, rejected. step-mother, or his son. may be alive. 
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In default of such a mother, the father’s mother takes the 
inheritance, although the father, the son of a Kshatriya 
mother, or his son may be alive. ‘ In default of the grand¬ 
mother, the father takes the. inheritance.” As this passage 
is founded on the reasoning of Daraicjvara, and that reason¬ 
ing has been refuted by Vi<jvarupa and others, the passage 
is to be overlooked as not based on sound arguments. 

25. The same author again says:—“Where there are 
Brothers of the whole two kinds of brothers, one of the 
o“ri1 ^hole blood and the other of the half 
blood, the brothers of the whole 
blood take the inheritance to the exclusion of those of the 
half blood.” This passage is to be countenanced as founded 
on sound reason. 


26. In the case of brother’s sons also, the same rule 


LilcBwiBe, the sou of a 
uterine brother succeeds 
before the eon of a half 
brother. 


applies where there is a competition 
between the son of a brother of the 
whole blood and the son of a brother 


of the half blood.. Therefore, on failure of the son of a 


uterine brother, the son of a brother by a different mother 


takes the inheritance. 


Summary (by the Translator). 

I. On failure of the mother, the uterine brother inherits, 
and in default of him, the half brother. 

II. By consent, however, of the mother, the brother 
may inherit before her. 

III. Where a grandmbther exists, she inherits after the 
mother, and before the brother. ‘ 

IV. On failure of brothers, their sons inherit, the sons 
of the brothers of the whole blood being preferred to those 
of the brothers of the half blood. 
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CHAPTER XL 

SECTION V. 

THE RIGHT OF SUCCESSION OF KINSMEN, DISTANT KINSMEN, AND 
COGNATE KINDRED. 

1 . If it be asked who succeeds if there be not even 

brother’s sons, Yi^jhavalkya saj^ • 

Ootr.j.h succeed where “ Ootrajah (Getttile8](i) or kiusmen, 

Uere areuot even brother’s sprung from the Same family with 
BODS. Passage of Ykjna- i J 

the deceased/’ Add here “ take the 
inheritance.” 

2. The term Gotrajah” [though general in its signi- 

HowtheWGotrejah” fication], OH the analogy of Beeves 
used in the passage, is to be and Oxen(2) cxcludes the father, 

brother and hxs son, who have 
already been separately noticed, and comprehends the son 
of the grandfatlier anc( such other persons as are sprung 
from the same family. The term Gotrajah” further ex¬ 
cludes the daughter of the grandfather and the like females, 
it being 'primd facie a complex of two plural terms [Gotra¬ 
jah cha, Gotrajah cha “ Gentiles and Gentiles”] of the 
masculine gender formed by omitting one and retaining the 
other. Gotrajah, according to«Sanskrit Qrammar, admits 
also of the assumption that it is a complex of two terms of 
different genders, but for such an assumption, the context 
must afford a special ground, as in the Instance of the 
following, “Fetch kukkutau [fowls]. Let me cause them 
to have sexual intercourse.”(3) Here, however, there exists 

(1) . Mifc. chap, ii, seo. !. para. 2. 

(2) . “ Baeves’’ though a generic term, must, in this instance, necessarily 
exclude Oxen,’' vrhich has been distinctly mentioned. 

(3) . Kukkutau is a compound of two terms, both signifying birds of the 
same species; and in this instance it must be assumed to be a compound of 
two terms, one signifying a male and the other a female bird, as otherwise 
eexual intercourse between them would be impracticable, , 
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no such special ground. On the contrary, the term 

Ootrajah” being used in the text of Y^jnavalkya^ after the 
words “ brothers likewise and their sons,’* both of which 
denote males, must be concluded to mean male Gotrajah 
only and not females.(i) 

3. Again, referring to the Qruti ''Females and persons 

Reasons lor construing defioieat ia aa organ of sense or 
that ** aotrajab” is a com- member are deemed incompetent to 

pound of two terms of the . * 

wtawttZiwc gender. inherit,” (which (Jiniti, as already (2.) 

noticed, is applicable to females not being a widow, 
daughter, or the like, whose right to inheritance has been 
expressly declared by law), it [the Qruti] will be found 
reconcilable with the conclusion that the complex term 
“ Gotrajah” is a compound o-f two terms of the masculine 
gender. Whereas, if Gotrajah” were considered to consist 
of two terms of different genders, namely, the masculine and 
feminine, such a construction would be opposed to the pur¬ 
port of the ^ ruti. The latter construction is therefore set aside, 

4. Accordingly, Basheyakara, the commentator of the 

Baaheyakara’s interpreta- SUtrall or aphorisms of A pastamba, 

up. construes tbe sutrah : •' The father, 
port of the construction. being alive, distributed his heritage 
among his* sons [Putrabheyah],” as signifying that herita^^e 
was distributed among the song alone and not among the 
daughters also, these being females. 

5. Under the rule of Grammar(3) « Brothers [Bhratarau] 

(1) . It is from such a construction of the term “Gotrajah” that sisters are 
altogether excluded from inheritance in the Presidency of Madias. A sister’s 
son does not also iuherifc, Doed Kullama »«»*«. Kuppu Pillai—I M.H.C.E. 85. 
But, according to the Bengal Law, a sister’s son is in the line of heirs—Jinx 
Vah, chap, xi, sec. vi. paras. Sand 9. 

(2) . See chap. xi. sec. i. para. 5ff, and chap, iv, para. 5 of this treatise. 

(3) . Panini, 1, 2-68; see I Mori. Dig. 325,326. The meaning of this rulecau 
thus be clearly stated. The Sanskrit word for “ Brothers” is resolvable into 
two terms signifying brother and sister, and so also is the Sanskrit word for 
**Sons” resolvable into two terms, denoting son^nd daughter. The feminine 
words “ sister and daughter” merge, according to Sanskrit Grammar, in the 
masculme terms Brothers and Boas” respectively, 
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and sons [Putarau], with sisters and daughters,” the terms . 

How the-term “Putr». cha and Putrah cha”- 

bheyah,” used in the aphor- [daughter and son} form the com- 
180), IS to be construe . plex term Putrau^' [sons], by the 

omission of one term and retention of the other of the regular 
compound of two species. Though, accordingly, by suppos¬ 
ing that the complex word Putra” [sons] in the phrase 
‘‘Among his sons.‘[Putrabheyah]” used in the aphorisim 
above quoted, comprises two tefins of two different genders, 
namely, daughter and son, it is practicable to construe the 
passage in question as implying that Iieiitage was distributed 
among daughters also, yet such a construction is to be 
rejected as opposed to the principle that males alone are 
competent to inherit and not females, inculcated by the 
^ruti, ** Females and persons deficient in an organ of sense 
or member are deemed incompetent to inherit.'’ 

6. Some say :(l) “ Gobrajah [Gentiles] are the paternal 

The opinion of some that S/randmolher and relations connect- 

that paternal grandmother ed by funeral oblations of food 
is a Qotrajah, and that she rn • <1 i i i 

succeeds after the nephew, [Sapindas] and relations connected 
rejected. libations of water [Sanjanoda- 

kas]. In the first place, the grandmother takes the inherit¬ 
ance. The paternal grandmother's succession, immediately 
after the mother, was seemingly suggested by the text 
‘ And the mother also being dead, the father’s mother shall 
take the heritage; ' no place however is found for her in the 
compact series of heirs from the father to the nephew. She 
must therefore, of course, succeed immediately after the 
nephew, and thus there is no contradiction.” This is not 
right. Even after the nephew, there is no place to be found 
, . for the grandmother, the term “ Go- 

Reasons for the rejection. , . rn • IV 

trajah” %ifrmediately following -the 
term nephew in the compact series of heirs, and that term 
referring, as above noticed, to male Gotrajah. Besides, 
Gotrajah (in Sanskrit) means persons sprung from the same 


(I). SeeMit. chap. ji. sec. v. paras. 1 and 2. 
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family. But a grandmother is not one sprung from the 
same family with the deceased. She was born in a different 
family and had connection with the family of the deceased, 
only by marriage. She cannot hence be called a “ Gotrajah.’^ 
This much is sufficient to refute the opinion above 
quoted. 

7. Yajfiavalkya, it must be understood, has used in his 

Y^jnavalkya’s object in text the term ” Gotrajah in the form 

Tn life formora couiTucUv. « conjunctive conipour.d, «8 I.e has 
compound. done the term‘‘Pitaiaii’'' [parents] 

in the same passage. Tliis is because, as between both the 
parents, he saw no ground(l) for given precedence to one over 
the other, so ho found no reason among Gt)trajahs for selecting 
one in preference to another. For instance, in dec]nrif>g 
that, in default of a brother’s son, the son of the grandfather 
succeeds, what reason could there be ? None. 

8. The objector here asks who has declared a giand- 

, . father’s son entitled to inheritance 

Objeptor’s argumeut. . . „ ,« . 

in supersession of a grandfather? 

The reply is, that YdjHavalkya him¬ 
self must be presumed to have so declared by his Iiaving 
used in his passage(2) the teiui ‘‘ Gotrajah” [Gentiles] 
immediately after the phrase ‘‘ brothers likewise and their 
sons.” The separate mention of brothers and their sons 
while they are comprehended in the term “ Gotrajah,” is 

Theobjeotofth.Mpar.t. indicative of the rule that, of the 
mention of brothere and descendants Severally belonging to 
in th’e'irm the grandfather and others, only two, 
“Gotrajab,” explained. namely, the son and the grandson, 
are entitled to inheritance, as is the case with the descend¬ 
ants of the father. 

9. Menu, too, propounds the same principle;—Who¬ 

ever is the next in the line of kina- 

PftMage of Menu. men [Pinda], to him the inheritance 


(1) . See chap, xf. eeo. iii. pare. 2 of this treatise. 

(2) . Mit. chap, ii, see. i. para. 2. 


* 25 



1^4 


OK RIGHT OF SUCCESSION OP KINSMEN, [CH.Xr.S:^, 

belongs (1) On failure of such kindred, the distant kinsman 
[Saktilva] shall be the heir of the spiritual preceptor or tho 
pupil.*’ 

10. Daraif;vava explains the above passage, as follows:—* 

U'»riu<jvara’a explanation “The term' ‘ Find a’ [funeral obla- 
of the paaaage. tions of food] used in the above 

“passage, must be taken to mean ‘Sapinda’(2) [Kinsmen 
“p"^nnected by funeral oblations of food]. Who is the first 
“ Saf)inda [Kinsman] from whom the line of ‘ Sapindas’ is 
“ to be reckoned ? The father alone, it being, in the first 
“ place, declared ^ the estate of one who leaves no male 
“ issue, is inlierited by the father, &c.’ Where, after a 
“ father, the father, and the sons of such a father ai'o both 
“ alive, who takes the* inheritance next ? I say, the sons 
“ [and not the father] of the father, or in other words, the 
“ brothers of the deceased. How is this? It is because, in 
“ the text, * the estate of one who leaves no male issue is 
“ inherited by the father, or by the brother alone [Eva] ’(3) 
“ the particle * Eva’ [alone] indicates the exclusionC'*) of the 

grandfather from inheritance. It would hence appear that 
“although, on the demise of a father, his fatlier and sob, 
“ \i.e. the grandfather and brotlier of the deceased], stand 
“ both on an equal footing in point of propinquity and there 
** would thus be no reason, under the text of Menu above 
“ cited, para. 9, for giving preference to one over the other ; 
“ yet, on the st rength of the text of the same author, ending 

(1) . This hemistich is translated in Jim, Vah. as follows : “ To the nearest 
kinsman, the inheritance next belongs.” But this version does not seem to 
be in strict accordauco with the Sanskrit text as quoted in the Sinruti 
Chandrika. 

(2) . Sapinda is derived from Pinda, the funeral rice-ball or cake, and it 
is descriptive of those who participate in offering it to the deceased. These 
offer also oblations of water. 

(9). See chap. xi. sec. i para. 1 of this treatise. 

(4). This is opposed to the Mitdkshara, according to which a grandfather is 
in the line of heirs—Mit. chap. ii. sec, v. para. 3—and inherits before uncles and 
their sons. The exclueiou,. however, of a grandfather under the SmrutiCband- 
lika does not seem to be a total exchxaion. It is true that as a grandfather he 
nothin the line of heirs, but, as the 8oa of the great-grandfather, ho is iu the 
line of heita, and, as such, inherits after the uncles and their sons. Vide 
para. 12 * 0 ! this section and the tabular sketch appended to this chapter. 



1^5 


CK.XI.S.V.]WSTANT laNSMEN, & COGNATE KINDRED. 


with the phrase * by the brother alone' the order of suc- 
^‘'Cession, M’ith reference to nearnass of kin, muat take its 
course through i]xQ descendants on\y. Therefore, by rhe 
*‘text ‘whoever is the next in the line of kinsmen, &c. 
“ para, 9,’ it must be uadei«tood that in default of the 
“-descendants [these being only two, i.e. the son and grand- 
“son, as observed in the latter part of para. 8 of this sec- 
“ tion] of the father, the descendants of the grandfather 
“succeed, and that in default of them, the descendants of 
“the great-grandfather take the inheritance. A similar 
“ rule of succession must be observed as far as the highest 
“ degree of Sapindas. On failure of Sapindas, Sakulyas 
“ succeed ; kindred connected by libations of water [Sama- 
“ nodakas](l) being also represented by the term “ Sakulya” 
“ used in Menu’s text, para. 9. Among them too, on failure 
“of the descendants of the nearest, the descendants of tlie 
“next in order take the inheritance.’’ 

11. On the strength of the above explanation, it must 

Dar»i,vara ’3 explanation ^ Concluded that those who declare 

adhered to by the author that, after the brother’s son, the 
of the Smruti Chaodrika. , i .i , -i 

grandfather succeeds, that on failure 
of him, his descendants take, and that a smilar rule is to be 
observed in the case of the great-grandfather and otherS| 
are ignorant of the true meaning of the text, para. 9, incul¬ 
cating an order of suecession(2) different from that ordained 
by the text founded on I'easoning.l^) 

(1). The term Samanodaka is derived from Oodaka water,” It is des* 
oriptive of a remoter grade of relatives [than Sapindas], who do not oft'er the 
rice-balls but the water only. Oa failure, however, of Sapindas, the Samaao- 
dakas make offering of the Pinda or rice-ball, as do the Bandhus, ou failure of 
Sapindas and Samanodakas. 


(2) . It is certainly contrary to reasoning that a grandfather, great-grand¬ 
father and the other fore-fathers in the ascending line should be excluded 
from the right of succession before their descendants. The Smruti Chandrika, 
however, holds this doctrine on the strength of the exposition [as noticed in 
para. 10] mvea by Daraiqvara of the text of Menu, “ Whoever is the next in 
the line of kinsmen, Ac.” in connection with the text of the same author^ 
“The estate of one who leaves no male issue is inherited by the father or 
^ the brother alone 

(3) . From that founded on reasoning]. This refers to the text of Ydjoa- 
valkya, ** The wife and the daughters also, Ao.” in Mit. chap. ii. sec. 4. para. 2, 
which t^t is usually called to be one founded^on reasoning. 
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12. The order of succession then stands, as follows 

^ ^ , L ^ j On failure of a brotl^er’s son(i) the 

acoordiug to the Smruti son of the grandfather succeeds ; 
chandrika. failure of him, his son ; on failure 

of him, the son of the great-grandfather; on failure of him. 
Ilia son ; on failure of him, the son of the great-great-grand¬ 
father; on failure of him, his son; on failure of him, the 
son of the father of the great-great-grandfather ; on failure 
of him, his son; on failure of him, the son of the last 
Sapinda; on failure of him, his son ; on failure of him, the 
son of the first Samanodaka(2) [a kinsman allied by common 
libations of water] ; on failure of him, his son. A similar 
rule is to be observed in regard to the succession of the 
descendants of each of the five Samanodakas of the higher 

grade.(3) 

13. Brahaspati, bearing in mind all the above principles, 

Br.ha.p»ti’a paaaage on “ Where there are many 

the subject. relatives [Jnatajah], or remote kin¬ 

dred [Sakuly^h] or co;^iiate kindred [Bdndhuvah], whoever 
is nearest of kin, shall take the wealth of him, who dies 
without male issue. 

Jndtayah] Sapinda, or kinsmen connected by funeral 
oblations of food. Sakulyab] Samanodakas, or distant kins¬ 
men connected by libations of water. Bandhuvdb](4) Cog¬ 
nate kindred. A description of these is given, as follows, in 
a different Smvuti, according to their order of relationship. 

14. ** The sons of his own father’s sister, the eons of his 

own mother^s sistir, and the sons of 

Cognates described. ., , 

his maternal uncle must be considered 

(1) . According to the Bengal law, brother’s grandsons are also in the line 
of heirs—Jim. Vah. chap. xi. sec. vi. para. 6. 

(2) . The Sapindas extend to the sixth male in direct ascent from the 
person to be traced from; and the Samanodakas extend to the sixth above 
the male Sapindas. 

(3) . See Mit. chap. ii. sec. v. para. 5 and note as to the order of sucoession 
according to Mit. and different other authors. 

(4) . These cognate kindred lie beyond the Samanodakas. These, as sneb, 
make no offerings. 
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as his own cognate kindred. The sons of his fafcfier^B 

paternal aunt, the sons of his father’s maternal aunt and the 

sons of his father’s maternal uncle, must be deemed hia 

father’s cognate kindred. The sons of his mother’s paternal 

aunt, the sons of his mother’s maternal aunt and the sons 

of his mo therms maternal uncle, must be reckoned his 

mother’s cognate kindred.”(0 

15. Of the kinsmen, distant kinsmen,andcognatekin- 

T ^ f li. # „ dred, in default of one that stands 

In default of any of the * 

heirs expressly mentioned nearest in the Order expressly given, 
above, one who may be . , , 

somehow equal to him may he that may be somehow Viewed to 

be selected. Stand on a par with him may be 

selected; it being generally declared by Gautama:—“Let 

those take the inheritance who give the funeral cake 

[Pinda], who are the descendants from the same Gotra, or 

who are sprung from the same Rishi.” 


Summary (by the Translator). 

I. If there be not even a brother's son, the order of 
succession is as follows. 




a 

I 


f I.—The son of the grandfather. 

II. —His son. , 

III. —The son of the great-grandfather. 

IV. —His son. 

Y.—The son of the great-great-grandfia-ther. 

VI. -“-His son 

vii.~Tli 0 son of the father of the great-great-grand* 
father. 

VIIL —His SOD. 

IX. —The son of the last Sapinda. 

X. —His son. 


(1). lu the Mitaksbara, chap. ii. sec. v. para. 1, this passage is rendered 
thus: *'Th6 sons of his own father's sister, the sons of bis own mother's 
sister, and the eons of hit own awU, sod the sons of hitjnother'a maternal 
must be considered as his own cognate kindred. * # e ThsT sons ol bis 
mother’s paternal aunt, the sons of his mother’s maternal unde, must he 
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XI. —The son of the first Samanodaka. 

XT I. —His son. 

XIII. —^The son of the second Samanodaka, 

XIV. —His son. 

XV. —The son of the third Samanodaka. 

XVI. —His son. 

XVII. —The son of the fourth Samanodaka. 
xviii.—His son. 

XIX. —The son of the fifth Samanodaka. 

XX. —His son. 

XXI. —Tiie son of the sixth Samanodaka. 


i 

ns 

p 

3 
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XXII. —His son. 

XXIII. —The son of the father's sister. 

XXIV. —The son of the mother s sister. 

XXV. —The son of the maternal uncle. 

XXVI. —The son of the father’s paternal aunt. 

XXVI 1.—^The son of the father’s maternal aunt, 
xxviii.—Tlie son of the father’s maternal uncle. 

XXIX. —The son of the mother’s paternal aunt. 

XXX. —The son of the mother’s maternal aunt. 

_ ^ XXXI. —The son of the mother’s maternal uncle. 

II. The grandfather, great-grandfather, and the like, do 
not inherit before their respective descendants, as the order 
of succession takes its course, according to the Smruti 
Chandrika, through the descendants only. 

III. In default of any of the kinsmen, distant kinsmen, 
and cognate kindred that are expressly mentioned above, 
one who may be considered somehow equal to him may be 
selected. 


reokoned bis mother’s coguate kin<lred.” In the first sentence, the sons 
of his own aunt” is a mere repetition, signifying nothing more or less than the 
two preceding phrases, and is further unsupported by the original text. 

The sons of his mother’s maternal uncle” which appears in the same sen* 
tence, is unwarranted by the original text. Besides, such sons cannot be 
called one’s own cognate kindred; because, by what follows, this class of sons 
is clearly the mother’s cognate kindred, lu the second sentence, the phrase 
«the sons of his mother’s maternal aunt” is omitted, whether, through 
inadvertence or error, though the same is borne out by the original text. 

In Vy. May. chap. iv. sec. viii. para. 22, the above passage is translated 
correctly. * 
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CHAPTER XI. 


SECTION VI. 

ON THE SUCCESSION OP STBANGERS UPON PAILUBE OF TUB KINDEED. 


I. If it be asked who inherits in default of Bandhu9> 


In default of Baudhus, a 
pupil and a fellow student 
succeed. Text of Ydjna- 
valkja. 


a Yfljhavalky says “A pupil and 
a fellow-student.’'(>) Add to these 
words take the inheritance.’’ 


Who is a pupil. 


Who is a fellow-student. 


2. He is a pupil, on whom the deceased caused the 
ceremony of Upanayana(2) to be per. 
formed and to whom he taught the 

* Vedas. 

3. He is a fellow-student who acquires his learning 
from the same preceptor (as the 
deceased). 

4. It is to be understood here that the preceptor himself 

was not specifically mentioned in the 
den/e“te£o?e text, as it was unnecessary, 

seeing that a preceptor is entitled to 
more regard than a pupil, and that since mention has been 
made of the pupil himself in the line of heirs, the preceptor, 
on the analogy of the loaf(3) aiRi staff, takes of course prece¬ 
dence before the pupil and succeeds to the deceased's 
property in default of Bandhus. 


(1) . Mit. chap. ii. sec. i. para. 2. 

(2) . Upanayaua is the investiture with the marks of the class, performed 
’u the eighth year from the conception of a Brahmana: but it may be antici¬ 
pated in the fifth or be delayed to the sixteenth year—Note of Mr. Cole* 
brooke in his translation of the Digest on text 134, chap. iii. book 5. 

(3) . The analogy of the loaf and staff] To gnaw the staflf was difficult for 
the rat; but, if that were acoompUshed, the eating of the loaf, which was 
attached to it, was easy. So in other cases, according to the circumstances 
of them, if one of associated things be true, the other may be righllj inferred 
—Vidtf also notes to chap. ix. sec. ii. para, 15, and chap. xi. sec, ii. para, X7* 

t 
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5. If ii be asked who succeeds in default of a fellow- 

In default of a fellow-atu- student, Menu declares “ On failure 

dent, the learned and virtu- of all those, the lawful heirs are such 

OU8 Brahmins take the . 

wealth, as Menu has pro- Jorahmins as have read the three 
Vedas, as are pure in body and mind, 
and as have subdued their passions. Thus virtue is not 
lo8t.(^) The property of a Brahmin shall never be taken 
by the king. This a fixed law.’* 

6. In default of a Brahmin possessing the qualifications 

In default of such a Erah- above described, Nareda, refeiTing to 

min any Brahmin takes tlie kino- q/ivs “ If Hiprp ho nn huir 
the wealth, but not the t,neie DO no lieil 

king. Text of Nareda. of a Brahmin’s wealth, on his 
demise, it must be given to a Brahmana. Otherwise, the 
king is tainted with sin.”(2) 

(1) . See Menu, chap. ix. Sloka 188—Note. 

(2) . See Collector of MamHpatam versus Cavahj VenTcata Nairainappa, 8, 
Moo. I, A. Cav. 500,523, where the Lord Justice Knight Bruce referred to 
this and the two preceding clauses, and observed “From these it would 
appear that the beneficial enjoyment of a Brahrnana’s pi operty ought not, on 
his death without heirs, to pass to the king; that it ought, iu some waj^or 
another, to pass to other Brahmins. But the texts also show that it is not 
to pass to Brahmins generally, or even to any deHuite or well asoertained 
class of them. The persons to take the beneficial interest are to be Brah¬ 
mins having certain spiritual qualifications; they are to be pure in body and 
mind, and are to have read the three Vedas. If this be the law, it seems to 
imply a power of selection ; and a right of possession, at least intermediate, 
of the property in some body. It cannot be supposed that the first Brahmin 
who could lay hands upon the property of a member of his caste dying 
without heirs was to hold it, subject perhaps to the condition of shewing 
that he possessed the personal quaUfications which the law requires. 

It appears to their Lordships that the passage quoted by the Mitfikshara 
from Nareda, in the very section which cites the prohibition of Menu, shews 
what the law in its utmost strictness was. That passage is “ If there be no heir 
of a Brahmin’s wealth, on his demise, it must be given to a Brahmana. 
Otherwise, the king is tainted with sin.” In other words, the king is to take 
the property, but to take it subject to the duty, which he cannot neglect 
without sin, of disposing of it at ,his discretion among Brahmins of the kind 
contemplated by the preceding texts. 

If this be so, it appears to their Lordships that according to Hindu Law, 
the title of the kiog.by^escheat, to the property of a Brahmin dsring without 
heirs, ought, as in any other case, to prevail against any claimant, who 
^’annot show a better .title; and that the only question that arises qpon the 
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On his demise] On the demise of the owner of the 
property. As for the wealth of one 
vereign takes the escheat, (deceased) belongiDg to any other 
“ ^ class than a Brahmin, Menu ordains, 

But the wealth of the other classes, failure of all (heirs), 
the king may take.” A king is he who rules a city or town. 
7. Nareda, after having declared that, in default of all 
The king should allot heirs, the estate goes to the king, 
«ays "Excepting the wealth of a 
to Inherit. Brahmana, but a king, attentive to 

his duty, shall allot a maintenance to the wives of the deceas¬ 
ed. This is declared to be the rule of inheritance.” 


To the wives of the deceased] To the wives of the deceas¬ 
ed owner of the property, not being a Brahmin, and which 
wives are incompetent to inherit his property. 

8. In the instance contemplated by the text, ’ para, 5, 
On failure of all those, &c.” Sangrahakara points out cer¬ 
tain distinctions with reference to the tribe to which the 
deceased in each case may belong. “ On failure of the father, 

Aocordiog to Saograha- father’s descendants take the 

kara, the wealth of a Cudra wealth. On failure of such descend- 

goes to the king on failure , ,1 -i j i ^ 1 . 

of heirs as far as the uterine ants, the descendants of his grand- 

K&aTorV^^'on father. On failure of these descend- 

failure of heirs as far as the ants too, the descendants of his 
preceptor. gteat-grandfathor. In like order, the 

Sapindas, or kinsmen of the higher degrees, also take the 
inheritance. On failure of Sapindas, the Sakulyas, a priest, 


authorities is, whether Brahmanical property so taken, is, in the hands of 
the king, subject to a trust in favour of Brahmins. In this suit, whero the 
issue is between the Government claiming the property (whether subject to 
a trust or not) by escheat, and a party claiming by an adverse title, it is 
unnecessary to decide whether the duty imposed upon the king is one of 
imperfect obligation, or a positive trust affecting the property in his hands, or 
whether, if a trust, it is or is not one incapable of enforcement by reason of 
the iinoertalnty of its objeots. It is also unnecessary to decide on the argu¬ 
ments addressed to us oonoeming adistinction, or supposed distinction between, 
the Brahmins who have been called ** Sacerdotal Brahmins’' and the ordi¬ 
nary members of the cast^" See too, 2 Str. H. L. 47-1, Mori. Digest, 311, 

X 26 
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a pupil, a virtuous Brahmachdri, a virtuous Brahmin. On 
failure of the first among these, the next in order takes. The 
wealth of a (Judra, on failure of (heirs as far as) the uterine 
brother, goes to the king. Accordingly, the wealth of a 
Kshatriya or Vai 9 ya, too, goes to the king in default of (heirs 
as far as) the preceptor.” 

9. Sangrahakara, being an adherent to Darai 9 vara*s 

. opinion, says in the above passage 

Exe«ption taken to a por- .1 . » j i .i j* ii. it 

tion of the above passage of that lu Q6iault Oi the lather, tho 

Sangrahakara. estate goes to the descendants of his 

(father’s) father. 

But it must be understood as our opinion, that on failure 
of a father, the mother is the successor ; on her failure, the 
grandmother; on her failure, the descendants of the father 
of the deceased, namely, the brothers and his sons. 

10. All that has been hitherto stated(l) as to succession 

, in default of male issue, refers mwta- 

To vshom the rules of . 

succession hitherto stated, ti8 mutandis to the property of a 
are applicable. deceased belonging to one or the 

other of the following classes— 

I.—Anupanita, or one on whom the ceremony of Upana- 
yana was not performed. 

11. —Upakurvknaka Brahmachdri, or a temporary(2) stu¬ 
dent, who is to bp married. 

III.—Samdvarta, or a BrahmachAri (student), on whom the 
ceremony (called Samavartanam) on return from tho pre- 
ceptor^s house, has been performed. 
lY.—Grihasta, or a married man or house-keeper. 

Y.—One who is not included in any of the other orders, 
(namely, those of the Hermit and the Ascetic), and on whom 
the ceremony (Sam^varta) on return from the preceptor’s 
house, has been perfonned.(3) 

--—— . . " . . . ’' ■ . . 

(1) . Stated] Stated in this whole chapter. 

(2) . See note to chap, v. para. 7 as to an explanation of this term. 

(3) . These enumerations include, in fact, all but a Nystika Brahmachari 
(a perpetual student), Vanaprastha (a hermit), and Yati (an ascetic), to the 
succession of whose wealth, a different rule has been laid down In the next 
section, 
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Summary (by the Translator). 

I. In defisiult of Bandhus^ the order of succession iS| as 
follows 

I.—The preceptor. 

II. —The pupil. 

III. —The fellow-student. 

II. On failure of these, the wealth, if that of a Brahmin, 
goes to a virtuous Brahmin leaimed in the three Vedas; 
and, in default of him, to any Brahmin. Ifc never goes to 
the king. But, in the case of the wealth of any other class 
than a Brahmin, the king takes it on failure of all the heirs 
above mentioned. 

III. According to Sangrahakara, however, the wealth of 
a udra goes to the king on failure of heirs as far as the 
uterine brother, and that of a Kshatriya or Vai 9 ya, on failure 
of heirs as far as the preceptor. 

lY. The king, taking the property of one deceased, should 
allot maintenance to his (deceased’s) wives incompetent to 
inherit. 
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CHAPTER XI. 


SECTION VII. 

OK SUCCESSION TO TH1£ PROPERTY OF A PERPETUAL STUDENT, 
A HERMIT, OR AN ASCETIC. 


1. With regard to the wealth of a Nystika Brahmachdri 

(a perpetual student),(l) Vanapras- 

The heirs of persons de- ^ ^ j v i.- / a- n 

voted to religion are spcci- tha (a hermit), and Yati (an ascetic), 

fied by Ytijuavaikya. ^ ^ different rule has been laid down. 

Y^jhavalkya :—‘‘ The heirs of a hermit, of an ascetic, and of 

a student are, in order, the preceptor, the virtuous pupil, 

the spiritual brother,(2) and the associate(2) in holiness.” 

2, The term student (Brahm£chari), from being men¬ 
tioned in the above passage together 
with an ascetic, means a Nystika or 

perpetual student. A spiritual brother is one who has the 
same preceptor, An associate in holiness is one who has 
studied the same ^astr^* In order”(3) means, on failure 
of the first among these, the next in order.” 


Exposition of the text. 


'Summary (by the Translator). 

I. The successors to the wealth of a perpetual student, 
a hermit, and fiin ascetic, are (1) a preceptor, (2) a virtuous 
pupil, (8) a spiritual brother, and (4) an associate in holiness. 

II. On failure of the first among these, the next in 
order succeeds. 

(1) . See note to chap. v. para. 7 as to an explanation this term. 

(2) . Mitakshara construes both these expressions as referring to one and 
the same person, chap. ii. sec. viii. para. 5 ] but the Smruti Cbandrika treats 
these as referring to different persons. 

(3) . Mit&kshara construes **in order” as meaning in the inverse order, 
vide chap, ii, sec. viii. para. 2. 
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CHAPTER XII. 


ON A SECONO PARTITION OF PROPERTY AFTER THE RE-UNION 
OF CO-PARCENERS. 


1. Brahaspati:—** He, who, being once separated, dwells 
again through affection with his 

Ro-union is between . 

certain relations only: so father, brother, or paternal uncle, is 

Brahaspati. re-united.” 

The purport of the above text is, that a son or the 

Exposition of the passage 1^^©, who, having oncB divided 
of Brahaspati. the property with his father, brother, 

or paternal uncle, unites again with any of them through 
affection, &c. is termed one re-united. Hence, by implica¬ 
tion, there can be no re-union with relations [such as a 
brother's son,(J) uncle’s son, and the like] other than a 
father, brother, or a paternal uncle.(2) 

(1) . Here an anomaly will be seen. A re-union with paternal uncle being 
allowed, the person that so re-unites with the paternal uncle must necessarily 
be a brother’s son. How, under this circumstance, could it be said that there 
can be no re-union with a brother’s son. 1 however think that though re-union 
may exist as a matter of fact between a brother’s sou and his paternal uncle, 
still the former cannot, in law, be contemplated to be a re-united co-parcener, 
he not acquiring the rights of inheritanoe appertaining to a re-united co-par- 
ceuer, as is inferrible: 

Istly.—From no mention being made of a re-united brother’s son in paras. 
23 and 24 of this chapter, under which preference is given, in default of a 
re-united brother, to a re-united father or paternal unde only, over a par¬ 
cener not re-united. 

2Ddly.—From a brother’s son being declared in paras. 32 and 34 of this 
chapter to be entitled, at a partition between him and the widow of the 
deceased re-united parcener, to recover his father’s share only and not that of 
the deceased, although his father had re-united with the deceased. 

And, Srdly,—From a brother’s son, as one of the Sapindas, [vide para, 37 
of this chapter] being declared entitled to inherit, only on failure of all heirs 
of the deceased dowu to a sister. 

(2) . Mit. and Jim. Vah. agree with the Smruti Chandrika in the opinion 
that a re-union cannot take place with any person indiffisrently, but only with 
a father, a brother, or a paternakuncle—Mit. chap. iL sec. ix. para. p,and Jim. 
Vah. chap. xii. para. 4. But Vyv. May. overrules this restriowon—Vyv, 
May. chap. iv. sec. ix. para. X. 



J908 


OX SECOND PARTITION OP PROPERTY [CHAP.NW. 

2* A re-union is completed not by the union of the 

When » re-uuion u com- co-parceners alone, but by the union 
pieted. of their wealth. It must therefore 

be understood that the termre-union” does not apply, until 
the effects which had been divided, are again mixed together 
as before, so as to destroy altogether every mark indicating 
division. A mere joint residence of co-parceners does not 
amount to a re-union. 

3. Menu, therefore, lays down a distinction as regards a 

When partition is agwn second partition to be made after 

made after re-union of par- re-union : «If brethren once divided 
ceners^ the shares must be 

equal Passage of Menu, and living again together as parce¬ 
ners, make a second partition, the shares must in that oase 
be ‘equal. There is not in this instance, any right of 

Oertamtarmainthopaa- primogenitur© [Jysteyam]. Living 
sage, explained. together} Besiding together. Make a 

second partition]Make a second partition of the mixed wealth. 

4. In the above passage, the words “ The shares must 

Th. however, cas© b© ©qual,” ar© in them- 

may be unequal with re- selves sufficient to show the non- 
feienoe to the portion con- ... r • xrru*y 

tributed by each, at the recognition of primogeniture, while 

time of re-union. inequality of division on the score 

of primogeniture, has again been expressly prohibited in the 
passage and the object of this is to show that, in the distri¬ 
bution, the shares may be even unequal where the wealth, at 
the time of re-union, had been made up of disproportionate 
contributions. Therefore, the inequality of shares must be 
proportionate to the extent of the contribution which each 
parcener had made at the time of re-union. The inference 
hence is, that the effect of re-union is to destroy simply the 
identity of property and not the extent of share of each of 
the parceners concerned in the re-union. 

5. Brahaspati propounds unequal partition on a different 

A re-unitea pareener i. gMUnd. «If any on© of tho re- 
entiUed to a double share united brethren acquire wealth by 
m his self-acquired proper- . , i.t x 

th Pwsags of Brahaspatt. science, valour, or the like,, two 
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shares of it must be given to him and the rest shall hBve 
eaeh a share.” 

Oi it] Of the wealth acquired as stated. 

6. The above passage is intended to enjoin division 

. of what was acquired, even where 

ExpoBitionof the passage. , i 

such acquisition had been made 
without detriment to the re-united property.d) 

7. If, before a second partition takes place among the 

re-united parceners, one of them die 
ed parceners dies before a leaving SODS and the like,(2) th© 
bte*»hMe seoond partition is to take place 
la right of ropresoDtation. according to the principle contained 
in the text Among those whose fathers are deceased, the 
allotment of shares is according to the fathers,*' there being 
no other law on the subject. Where, however, the deceased 
re-united parcener leaves no son and the like, the rule con¬ 
tained in the passage, “ The wife and the daughters, &c./’(3) 
does not apply; there being a different law on the subject. 

8. Accordingly, Brabaspati :—Among brethren who 

Wh.n»..coadp.r«iion 1*®“* 0“®® Separated, again Hve 

is mad© after re-union, together through mutual affectio2i| 
there exists no right of , , . 1 , 1 . 

primogeniture. The share there IS no right of primogeniture 

taringT™diffd«n* OTdOT partition is again made. 

[without a male isBue] is ghould any of them die or enter a 
taken by his uterine bro- ^ •' 

ther. Passage of Brahaspati, different order,(^) his share shall not 
be lost; but shall be taken by the uterine brother.” 

9. If, before partition in a family prior to re-union, one 

Bxpoution of the paa- o*] ®“‘®' » »el>g‘ 0 us order 

sage. without leaving male issue, his share 

(1) . This is an exception to the general rule contained in chap. tH. of this 
treatise that such self-acquired property is not partible and belongs exclu¬ 
sively to him who acquired it. 

(2) . And the like] This may be either a grandson or a great-grandson. 

(8). Mit. on Inheritance, chap. ii. secs. L and ii. 

(4). It would appear from the following exposition of the passage that 
the re-united parcener here contemplated is one dying (r enterln^f a different 
order, wff/toul leaving a son, grandson, or great-grandson. 
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becomes extinct because no partition has taken place in 
the family, and there has been consequently no ascertain¬ 
ment of the extent of share of each parcener. Therefore 
all the other undiyided parceners take the whole heritage 
of the deceased. But, in the instance of a parcener dying 
after re-union, no such ascertainment of the extent of his 
share is wanting; the extent having already been ascer¬ 
tained in the original partition. A re-union cannot have 
the effect of destroying the extent of share so ascertained. 
It simply destroys the exclusive right which he had pos¬ 
sessed prior to the re-union to the property that had fallen 
to his share. Therefore, the whole estate is not, on his 
demise, taken by all the other re-united parceners. But at 
the time of the second partition, his share is set apart. This 
share does not however go to the widow, as in the case of 
the wealth of a divided husband ; but it goes to the re-united 
uterine brother under the text, para. 8, of Brahaspati 
above quoted.(i) The term uterine brother,’' though used 
in the text in the singular number, includes also the 
plural. 


10. Hence, N^reda:—Among brothers, if any one die 

PasKtgeofNMedaonth. without issue Or enter a religious 
same subject. order, let the rest of the brothers 

divide his wealth, except the wife’s separate property." (2) 
The rest of the brothers” means the rest of the uterine 

B 11 brothers, it being declared by Ydj- 

navalkya, “[The property of] a 
re-united [is taken by] the re-united [and that of] a 
uterine brother [by] the uterine brother.” The meaning is, 
that the property of a re-united brother, the re-united 

BxporiUoa ol the pae- brothers only take and not the 
sage. widow and others ; and that among 

them too, only the uterine brothers take. 


(1) . The order of suooesiioii in the case of ro-nnited parceners is hence 
considered to be an exception to the general course of descent. 

(2) . Vide chap, xi, sec. i. para. 52, where this passage occurs. * 
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11. If, in such a case, it be asked what is to become of 
The deoeaaed’e widow, i£ t**® '^Wow and Unmarried daughters 


cha«te) is entitled to main< 
tenance at the hands of his 
brothers, who are also to 
support his daughter^ till 
her marriage and to get 
her married. 


their lord. 


Passage of Nareda, 


of the deceased re-united, Nareda 
says “ Let them allow a mainte- 
nance to his women for life, provided 
these preserve unsullied the bed of 
But if they behave otherwise, the brethren 
may resume that allowance.(U The 
maintenance of the daughter [if any] 
of such an one is enjoined to be made out of her father’s 
share. She will take a share until she is initiated ; after 
that, her husband shall support hei\”(2) The meaning of 
the second of the above two Qlokas must be uftderstood to 
be, that the initiation of the daughter of one that dies op 
enters a religious order, as well as the support of such a 
daughter till initiation, must be defrayed by the rest of the 
brethren alone. 

12. Where, among the rest of the brethren, there are 
certain uterine brothers re-united 
and certain uterine brothers *not 
re-united, those uterine brothers that 
are re-united shall alone divide the 

property among them ; Nareda, reciting the text ‘‘ Among 
brothers, if any one die without issue, &c.’’ (para. 10), after 
having declared, The wealth of a re-united goes to the 
re-united only.” 

13. Where none of the uterine brothers are re-united 
and the half brothers are re-united, 
the uterine brothers alone take in 


Re-united uterine brobbers 
will take the property before 
uterine brothers not re¬ 
united. 


Uterine brothers, though 
not re* united, take before 
half brothers re-imited.Tezt 
of Ydjnaralkja. 


that case the property though not 


(1) . This is the first Cloka. This Cloka has also been cited in chap. xi. 
sec. i, para. 48. 

(2) . This is the second Cloka and occurs also in chap. xi. sec. ii. pars. IS. 
By this Cloka, it would appear that a daughter does not ahiolutdy in¬ 
herit the wealth of a re-united father as any other heir. According to the 
Smruti Chandrika, a daughter is not in the line of heirs to the property 
of a re-united parcener. 

See also note to para, 35 of this chapter. 


27 
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re-united, and not the half brothers re-united; Y^jnavalkya 
having declared: [Uterine brothers] though not re-united, 
shall obtain the property, and not the son of a different 
mother/" 


*'A 

expJ 


14. The particle ‘'Api’" [though] used in the above 
^ , text, is indicative of the prohibition 

The object of the particle * 


►Falucd. 


used in the text, 


Re-united half brothers 
take in default of uterine 
brothers.Text of hrahaspati. 


against the succession of half brothers 
though re-imited. 

15. Where, among the rest of the brethren, there are 
no uterine brothers at all, then 
the re-united half brothers take the 
wealth, under the text of Brahaspati, 

Brothers who become re-united through affection share the 
wealth of each other/’ In this passage, the words ‘ half 
brothers’ must be understood in order to avoid tautology.(i) 

16. The' text of Y4jhavalkya : ‘‘ A half brother being 
again associated, shall not take the 
wealth of his half brother,” (2) is 
applicable to a case where there are 
uterine brothers. Hence, there is no 

inconsistency [between this and the text of Brahaspati above 
quoted]. 

17. The objector here says: if it be declared that the 
re-united half brothers inherit solely 
on failure of uterine brothers even 
though not re-united, the declaration 
becomes opposed to the text of Menu. 

** Should the eldest or the youngest of several brothers 
be deprived of his allotment at the distribution or should 
any one of them die, his share shall not be lost; but his 


Auotber text of Ydjna- 
Talkya quoted and declared 
applicable to a case where 
there are uteriue brothers. 


A passage of Menu quot¬ 
ed bj the objector as beiug 
opposed to the above decla¬ 
ration. 


(1). This is because the same author has stated in a passage (para. S) 
already quoted, that ** Should any one of the re-united parceners die or enter 
a different order his share shall not be lost; but shall be taken by the 
uterine brother.** 

(3). This verse is read in some copies of the Smruti Chandrika,Nanyodaryo 
dhauam haret ** a half brother shall not take the wealth’’ instead of Kanyo- 
darya dhanam harot ’’ shall not take the wealth of a half brother.” ^ 
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The unfair construction by 
some authors of the above 
passage of Menu, noticed 
and rejected. 


uterine brothers and sisters and such brothers as are 
re-united after aseTparaiion shall assemble together and divide 
his share equallyThe meaning of this text is, that such 
half brothers as are re-united, together with the uterine 
brothers and sisters of the same womb, shall assemble and 
divide equally the share that was not lost. The words 
* together ’ and ‘ assemble’ used in the text, render it clear 
that the joining together of the several heirs specified, is 
necessary to their dividing the wealth. Hence, the incon¬ 
sistency of the declaration (2) above referred to with this text, 
is manifest. 

18. In order to reconcile the above inoonsistenc 3 % some 
construe the above passage of Menu, 
as follows : “ The share that was not 
so lost, if there be re-uni ted uterine 
brothers, they alone take to the 

exclusion of uterine brothers not re-united ; if none of the 
uterine brothers be re-united, then all the uterine brothers 
take. Tiiey do so, assembling together and without in¬ 
equality in the share. In default of them, the half brothers 
take.” But this construction is very unfair, requiring as it 
does, the supplying of several terms not warranted by the 
text. It is therefore to be rejected. 

19. Others again, in order to avoid the inconsistency 
above noticed, recite the text of 
Ydjnavalkya. “ A half brother being 
again associated shall not take the 
wealth of his half brother (para. 16). 

Uterine brothers, though not re-united, shall obtain the pro¬ 
perty and not the son of atlifferent mother (para. i3)”(3) and 
construe it so as to correspond apparently with the text of 


Other's construe the text 
of Yfiijnavalkya so as to cor¬ 
respond with tlie text of 
Menu. 


(1) . Vide chap. xi. sec. L para. 61, where this passage occurs. 

(2) . This is the declar.'xtion that the re-united half brother inherits solely 
on failure of uterine brothers even though not re-united. 

(3) . This is au obscure text admitting of different interpretations and 
numerous variations in the reading. Vide Jim. Vah. chap. xi. sec. v. paras. 
13 and*l4 and note. See also Mit. chap, ii sec. ix. para. 7. 
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Menu. They take the 'whole first hemistich Anyodar- 
yasthu Samsristi Nanyodaryodhanam hardt,” and state the 
meaning of the words and the substance of the passage^ as 
follows:—** A half brother [meaning one bom of a rival 
wife] being a re-united parcener, takes the estate ; but a 
half brother, who was not re-united, does not obtain the 
goods. Thus, by the direct provisions of the text [Anvya](i) 
and by the exception [Vyatireka], re-union is shewn to be a 
reason for a half brother’s succession.’^(2) Then they take the 
phrase ‘Apicha adadyat Samsristi’^ in the second hemistich 
and connecting it with the word ‘Asamsristi” preceding 
it, state the meaning of the words and the substance of the 
passage, as follows:—“ The term ‘ not re-united ’ is connected 
also with what follows, and hence, even one who was not 
again associated, may take the effects of a deceased re-united 
parcener. Who is he 'i The author replies ‘ one re-united,’ 
that is, one united by the identity of the womb [in which he 
was conceived] ; in other words, a uterine or whole brother. 
It is thus declared that relation by the whole blood is a 
reason for the succession of the brother, though not re-united 
in co-parcener3^”(3) They then take the concluding part 
[Annia matrajah] of the second hemistich, and adding to it 
the particle Eva,” connect it with the word [Samsristi] in 
the middle of the second passage, and state the meaning as 
follows: ** The term ' united' likewise is connected with 
what follows, and here it signifies re-united [asa co-parcener]. 
The words ‘ not the son of a different mother’ must be inter¬ 
preted by supplying the affirmative particle [Eva] under¬ 
stood. Though he be a re-united parcener, yet being issue of 
a different mother, he shall not exclusively take the estate 
of his associated co-heir.They thus make the substance 

(1) . Id logic, Anvya and Vyatlreka; the first is the relation of events, of 
whioh trhenever one occurs, the other also occurs*, the second is the connexion 
of circumstances, of which when one occurs not, the other also does not occur. 

(2) . Hit. chap. ii. sec. ix. para. 8. 

(3) . MiC. chap. ii. sec. ix. para. 9. 

(i). Mit. chap. U. sec. ix. para. 10. * 
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of the whole passage conform with that of Menu. They 
conclude by saying, “ Thus by the occurrence of the word 

* though’ [api] in one sentence [‘ though not re-united, &c.’] 
and by the denial implied in the restrictive affirmation [Eva 

exclusively”] understood in the other [‘ one united may 
take the property, and not exclusively the son of a different 
mother’] it is shewn that a whole brother not re-united 
and a half brother being re-united shall take and share the 
estate ; for, the reasons of both rights may subsist at the 
same instant.”!') An interpretation of this nature can only 
suit those who made it; it cannot meet with the approba- 

Their constraction re- learned, for, the wording 

of the passage is wholly incapable ot 

bearing such an inter})retation, which apparently is one 
tortured out by the interpreter with the force of his own 
inventi(5n. 

20. The inconsistency between the texts of Menu (para. 

• Text of Menu applicable 17) and Ydjrlavalkya (paras. 13—16) 

pUyTorh*L‘veabie Md aa apparent from the plain wording 
immoveable. of both the tcxts, must here be 

reconciled by shewing the case to which each of the texts is 
applicable and not by trying to place forced constructions 
upon them, in order to make them consistent with each other. 
The text of Menu is applicable to a case where there is 
property immoveable together with property of other kinds. 

21. Prajapati, in such a case, propounds, by the following 

PaMageof Prajapati aa passage, the division of property be- 

to who uke the moveables tween a re-united and iin-reunited par- 
and who the immoveables. , , , , . 

cener, “Whatever concealed wealth is 

brought to light and whatever moveables there exist, become 
the property of the re-united parceners; but lands and houses, 
thosoiiiiot re-united shall take according to their shares.^’ 

22. The purport of the text is, that half brothers re-united 

shall take in due shares the concealed 

Exposition of this passage. i.! -i vi i. 

^ wealth and moveable property con- 


(1). Mit chap. ii. sec. iz. para. 11. 
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gistiag of bipeds, of quadrupeds, &c. and that uterine 
brothers not re-united and also uterine sisters shall take 
the houses, lands, &;o. in due shares. The conclusion hence 

T«t of Yajnavaiky. ap- the text of Y^jHavalkya 

plioaUo where there exiats (paras. 13—11) is applicable where 

only one species of property. ^ . « 

there exists onlj one (i) species of 
property, or, in other words, where there exists either 
immoveable property alone or such property alone as is not 
immoveable. 

23. Where there are no half brothers re-united, then the 
Indefault of half brothers father or paternal uncle, whoever was 

re-united, the re-united -i i .1 j a "a 1 • 

father or paternal uncle re-united, takes the estate ; lb being 

takes the estate. declared by Gautama When a 

re-united parcener dies, his re-united co-heir shares his 

' estate." 

24. Where there is neither a father nor a paternal uncle 

On wiuro of a re-united re-united. the half brothers’not re- 

father or paternal uucle, a united take ; in default of them tha 
half brother or a father not ., 1 . -t 7 

re-united or a mother or father Bot re-unitcd; in default of 

widow eucceede. 

her, the widow (Patni).(2) 

25. Accordingly, (Jankha :—** The property of one who 
departedf or heaven without male 
issue goes to the brothers : in default 

of them, both parents will take it, or the eldest wife 
(Patni).’’(3) 

26. The meaning is, where one re-united with his pater¬ 
nal uncle, father, or brother, dies 
without male issue, the wealth. left 

by him goes to his half brother not re-united, in default of 
the co-parceners [above specified] re-united with him. 


Passage of Cankha. 


Exposition of the passage. 


(1) . The author of Vyv. May. says that the proof of this opinion Hiust be 
considered—Vyv, May. chap. iv. sec. ix, para. 15. 

(2) . As to the definition of the term Patni, see chap. xi. sec. i. para. 9 of 
this treatise. 

(3) . See note to Jim. Yah. chap. xi. sec. i. para. 15 as to the different 

readings of this passage, * 
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27. Accordingly, Nareda : The wealth of a re-united 

Pawage of Narod,. 8°®^ re-united Only. No one 

else inherits. Where no issue is 

left, the others take.’'(i) 

28. The meaning of the pai^sage is, that while there exist 

Expoaition of the pae- re-united parceners, the half brothers 
sage. ^ and the like not re-united do nob 

take the wealth. Where, however, all the parceners re¬ 
united become issueless, then succeed the half brothers nob 
re-united.(2) What they so take is the share of the re-united 
parceners. Here too, the order prescribed by the passage of 
(/ankha: *‘The property of one who departed for heaven 
without male issue, goes to the brothers, (para. 25) is 
to be observed. 

29. The words eldest wife*^ used in the passage (para.* 

. 25) of Cankha, refer to a virtuous 

The words “eldest wife,” n , . i 

used ia the passage of Wife; it does not serve to exclude 

Cankha, explained. ^ junior wife if virtuous. 


(1) . This text is translated, as follows, in II Digest, page 561: ** The vested 
share of re-united brothers is declared to belong exclusively to them; in any 
other case tl^n this, they shall not exclusively share the inheritance of the 
deceased; it shall go to other brothers, when no issue is left.” As to the 
different readings of this passage and the various oonstiuotions put upon it, 
see II Digest, pages 561, 582 and 583. 

(2) . Where, however, all the parceners re-united become issueless, then 
succeed the half brothers not re-united.] This part is rather ambiguous. It 
might perhaps be construed that whore, of two re-united brothers, one leaves 
an issue, such issue takes the wealth of his re-united uncle on his (uncle’s) 
demise without issue. But such a construction, besides militating against the 
principle contained in the first paragraph of this section, wherein it is held that 
there can be no re-union with a brother’s son, would be also found to be 
opposed to the passage of this very author [Nareda] cited in para. 82 of this 
chapter which, os construed in para. 84, holds a widow entitled to the share of 
a re-nnited parcener dying without issue, brother, or parents, and restricts the 
right of the brother’s son to recover his own father's share only which had 
been mixed with the deceased’s wealth on the occasion of re-union during the 
life-timdof the deceased. I therefore think that the passage of Nareda in 
para. 27 should simply be construed thus: Where there exist re-uniUd 
parceners, the half brothers and the like not re-united do not take the 
wealth. Where however all the parceners re-united die without leaying issue 
to succeed to their respective shares, the half brothers not re-uhited then 
take the gvcalth. 
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30. The particle “ [or] has been used in the passage 
in lieu of the phrase “ On failure of/* 
W ocL?ring ^ m *^the It indicates an alternative; but, inas- 
passage, shewn. much as there could be no alternative 

•with reference to any such thing as Svamiem** [ownership], 
it not being capable of existing indeterminately in one or 
other of the heirs at one and the same time, on the principle 
that a thing cannot have an indeterminate existence,* there¬ 
fore the alternative indicated by the particle *‘Va^^ has 
reference only to the default of the preferable heir. 


31. The order of succession accordingly stands thus. In 
^ ^ ^ ^ default of the brother, the father in- 

OrderofsuccessiOD, stated. , lx . ll . 

bents; in default of him, the mother; 

^ and in default of her, the widow. To avoid the supposition 
that this order of succession is opposed to that prescribed in 
the case of the wealth of a divided member dying sonless, 
by the passage, The wife and the daughters, &c.,'"(i) the 
The order declared by author says that the Order of succes- 
Bionia applicable to the wealth of a 
parcener dying sonless. Tc-united parcener dying sonless. 
The order of succession prescribed by the above text, The 
wife and the daughters, &o.”(2) in the case of the wealth of a 
divided member is founded on reasoning; and yet that 
being superseded in the present instance, by the order of 
succession expressly declared by (Jankha (para. 25), the 
passage of the latter must alone be here relied on; there 
being no reason to be stated in support of the same. 


32. If, in observing the above order, there exist a widow 


Text of Nareda prescrib¬ 
ing the course to be pursued 
where there exist a widow, 
and also Sapindas of the 
deceased re-united co-par¬ 
cener. 


and also Sapindas, such as a brother’s 
son and the like, Nareda:—On the 
demise of their husband, the widows, 
in the absence of the brother, father. 


or mother [Abratru-pitru-matrukah] of their husband, and 


(1) . Mit. on Inheritance, chap. ii. sec. i. para. 2. 

(2) . Mlt. on Inheritance, chap, ii* sec. i. para. 2. 
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all the Sapindas shall divide their respective wealth [in due 
shares/* 

S3, In using the word Abratru-pitru-matrukah/' 

Object of the compound which is a compound term called 
“Dvandvad) Samara,” Nareda, con- 
of Nareda, explained, trary to the rule Of two or more 

persons or things, that which is the most respectable should 
be put first,** has placed “ Bratni*’ [brother] before “ pitru 
matru*’ [father and mother] who are superiors to a brother. 
The object, however, of Nareda, in doing so, is to show that 
the wealth of are-united parcener dying without male issue, 
goes first to the brother; in default of him, to the father; in 
default cf him, to the mother; and in default of her, to the 
widow [Patni] that observes all kinds of religious duties. 
The conclusion hence is, that widows do not inherit in 
default of secondary sons alone, as is the rule in the case of 
the wealth of a divided member ; but Sily in default of a 
half brother not re-united, %nd of a father and mother 
also. 

34. The phrase "All the Sapindas, &;c/* used in the 

The whole paeeage ex- (para. .32) of Nareda. 

pounded, comprehends Sapindas [not being a 

brother, father, or mother] of the deceased sonlcss re-united 
co-parcener, such as brother’s sons and the like. These 
Sapindas andr the widow are to take out of the re-united 
common property, the latter [widow] the share of her 
deceased husband, and tho former [the brother’s sons and 
the like], their respective father’s share which had been 
mixed with the deceased’s wealth on the occasion of 
re-union during the life-time of the deceased. 

35. In default of the widow, the sister takes the inherit¬ 
ance of the sonless re-united; Accordingly, Brahaspafci:— 

(1). Aocordiug to Sanskrit Qramtnar, when two or more words ooma 
together each in the same case and which, in the usual mode of construction, 
would be separated by a conjunction equivalent to **an4,** they may be 
formed into a compound called *‘Dvandva”—Wilkin’s Sanskrit Qrammar, 
page 5^9. 


28 
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His sistcr(0 is then entitled td take the inheritance. Thi» 
law concerns on© who leaves no- 

SUter iuberite on fajluro . .« « ., ,, 

of a widow. Text of Brahaa- issue, nor Wife, ELor father, whether 

married or unmarried, the sister suc¬ 
ceeds on the death of a uterine brother, identity of womb 
being alone tlie reason of succession in the case of sisters of 
both the above descriptions.’" 


36. The particle Cha” [also] used in the above text, 

TU« partide •' Cha” ased the rule contained' in the 

ill the text, explained. text is applicable to the wealth of one 

who [besides leaving no son, widow, or father] leaves also 
no brother or mother. 


37. In default of the sister, the Sapindas take the 
0.1 failure of ».i.t«r.tha propei’^y oi the deceased re-united, 

Sapindas take. according to the Order prescribed by 

the text, “ Whoevefts the next in the line of kinsmen, to 
him the inheritance belongs,^’ the purport of which text has 
already(2) been given. There is no separate law on the 
subject in the case of the wealth of a re-united parcener. 

38. Accordingly, the same author [B'rahaspati] ; Where* 
PaMag,ofBrah«p.tion O*!® ^ieS mthout issue, widow, 

the subject. brother, father, or mother,(3) all the* 

Sapindas divide his wealth in due shares.’" 

His wealth]! The wealth of the re-united parcener: 

Wlier© one dies without issue, 
Exposition of the means where one dies even without 
ar half brother and the like,, who 
are declared, by the passage afore-mentioned, competent to 
inherit the property of a ro*united co-parcener. Such is the 
meaning of the first hemistich of the above text of 
Brahaspati. 


(l)* Vyv. May. says that some read “his daughter” and that, in default 
therefore both of daughter and sister, the nearest Sapinda succeeds—Yyv. 
May. chap.*iv. see. ix. para. 25. 

' (2). Bet chap. xi. seo. v. paras, 9 and 10 of this treatise. 

(3). This is the first hemistich. 
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39. 1q default of the Sapiadas/Othe wealth of a deceased 

After Sepindae, Sam.- parcener re-united, goes to the Sanaa- 
nodakas uko. nodakas and others, just in the same 

manner os has been prescribed in the case of the wealth of 
a divided parcener. There is no separate law as to who is 
to succeed to the property of a re-united parcener, after the 
«Sapindas. 


(Summary by me Translator). 

I. A re-union can take place only with a father, brother, 
or paternal uncle, and with no other relation. 

II. Not only the union of the parceners as to residence, 
but also the union of their wealth, which had been previ- 
odsly divided, is necessary to complete a re-union. 

III. The effect of re-union is simply to annihilate the 
exclusive and Independent right, which each parcener previ¬ 
ously had to his own share o*f the property. It aflSicts in 
no way the extent of share of each of the parceners as 
ascertained previous to the re-union. 

lY. Hence, when a partition is made after re-union, the 
share of each parcener will be proportionate to the extent 
of contribution he had made at the time of re-union»though 
thereby the distributions may be unequal. 

Y. In dividing the estate after re-union, there exists no 
right of primogeniture. 

YI. Property self-acquired is also liable to division at 
the time of partition after re-union, although it may have 
been acquired without detriment to the re-united common 
property. The acquirer, however, will be entitled to a 
double share in such property. 

YH. The allotment of shares to the sons of deceased 
re-united parceners will be made according to their respec¬ 
tive fethers. 

(l). .For on explanation of the termsSapinclaB and Samanodsd^as, see 
^hap, xi, sec. v, of this treatise, 
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VIII. Tlio following is the order of succession to the 
property of a deceased re-united parcener. First, the son 
inherits; on failure of him, the son’s son; in default of him, 
the son's grandson. However, a grandson whose father is 
dead, and a great-grandson whose father and grandfather 
are deceased, inherit at once with the son. On failure of 
descendants down to the son’s grandson, the associated 
whole brother succeeds, and, on failure of him,'the uhasso- 
ciated whole brother. In case there are no brothers of the 
whole blood, the associated half brother succeeds. But if 
there be an associated half brother and also an unassociated 
whole brother, and the property of the deceased consist of 
both moveables and immoveables, the unassociated whole 
brother, together with the uterine sister of the deceased, 
take, in due shares, the whole immoveable property, wWle 
the moveables are taken exclusively by the associated hall 
brother. Where, however, the estate of the deceased con¬ 
sists solely of either moveable or immoveable property, the 
above rule does not apply, and in such a case the unassoci- 
atcd whole brother takes the property to the exclusion of 
the associated half brother. Where there are neither whole 
brothers (whether associated or unassociated) nor half 
brotliers associated, the father or paternal uncle, whoever 
was associated with the deceased, takes his estate. On 
failure of such a father or paternal uncle, the half brother 
unassociated takes, and in default of him, the father unas¬ 
sociated. Where there is not even the father, the mother 
inherits, and in default of her, the virtuous widow of the 
rank of a Patni succeeds. On failure of the widow of the 
nature above described, the sister, whether married or 
unmarried, inherits. In default of the sister, the Sa^indas^ 
and on failure of them, the Samanedakas take the wealth 
according to the order prescribed in Chapter XI^ in the case 
of the wealth of a divided parcener. 

IX. ’Where brothers take the property of a deceased 
re-united parcener, they are to allow maintenance'to his 
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widow SO long as she is chaste, and also support his daughters 
until marriage, and get them married. 

X. Where a deceased re-united parcener leaves a widow 
and also a Sapinda, such as a brother's son or the like, they 
ai*e to divide the re-united common property between them, 
the widow taking the share of her deceased husband, and 
the brother’s son his father’s share which had been mixed 
with the deceased's wealth on the occasion of re-union 
during life-time of the deceased* 
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CHAPTEE XIII. 


ON THE BiaUTS OF SONS BORN AFTER A PARTITION AND ON THE ALLOTMENT 
OP A SHARE TO A CO-PARCENER RETURNING FROM ABROAD. 

1. Vishnu, referring to a son born after partition, says ;— 

Son. already divided with "Sons with whom the father has 

the father should give a made a partition, should give a share 
share to the sou born after , ,, i «, .1 t . .1 

tlN5 partition. Text of to the SOU bom after the distribu* 
Viehnu. tion.”(‘) 

2. The meaning is ; If the sons divided the family pro- 

The teat of Vishnu ap- ^heir father while the 

plicable to a case where the la tier’s wife ^as pregnant, but not 

pregnancy of the father's .1 1 11 • 

wife was not manifest at known to be SO, they shall give to 

the time of partition. afterwards born of 

that pregnancy, his share out of the shares which they had 

previously taken from ignorance of his existence. The 

father, for his own part, need give nothing to such a son 

out of his own share, but he is to take charge of the share 

which his other sons give, as above stated, on account of the 

son born after the partition, and live with him ; it being 

necessary that he should protect him during his minority. 

Hence, it has been ordained by the text above quoted that 

a share to the son born, after partition should be given by 

the sons alone with whom the father had already made the 

partition, and not by the father also. 

Fasaage of Gautama of- 3, Gautama says, A son begot- 

Jl^luon to teL th™weil*th partition [takes] the wealth 

of hi. father alone. of tig father only.” ‘Takes’ must 

be understood in the above passage. 

(1). This ix the text relied on by Jim. Yah., acoordiog to whom, a eon bom 
after partition between a father and hia sons is to have hie portion allotted to 
him out of his brother’s shares [Jim. Yah. chap. vii. paras. Mithk- 

shara, however, provides in all oases that the portion be taken from the 
lather’s share—Mit. chap, i, sec. vi. para. 2. 
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Tbe passage applicable 
to a case where the father 
dies before the sou» already 
divided give a share to the 
sou bom after partition. 


4. This passage, however, is appli¬ 
cable to a case where a father dies 
before the sons with whom he had 
made a partition give a share to the 
son born after the partition. 

The particle “ Eva” [only] has been used in the passage, 

•The object of the particle Order to show that the father’s 
“Eva” used in the passage, wealth alone is to be taken by the 
^ ^ son born after the partition, and that 

the sons previously born need not give him any share in 
such a case. 

6. Brahaspati sa 3 ^s :—The younger brothers of those 

Pa.sage of Brahaapati, » partition witl» 

quoted. their father, whether children of the 

same mother or of different wives, shall take their father’s 
share.’" 

Their father’s share,” means their father’s share only, 

7. This passage is applicable to the case of sons, of whom 

the conception and birth were both 
caM*o£^aoTconTOWedand subsequent to the division of thn 
born after partition. estate. The reason why such sons 

should take their father’s share only, has also been stated 

Reason why such son by the Same author. “ A son born 
AesamJ partition has no claim on the 

author. patemalU) wealth, nor one begotten 

after it on that of his brother,” Has no claim on the pater¬ 
nal wealth] Has no right to the paternal wealth. 

8. The reason why a son born before partition has no 

claim on the paternal wealth, is 

Exposition of the passage. _ , _ 

because he has divided oft with hi» 
father; and the reason why a son begotten after the parti¬ 
tion has no, claim on the wealth of bis brother, is because 
such a brother possesses no property in which the son born 
after the partition can have an interest. Thus, it must .be 
understood. ♦ 

(1). qphis is read in Mit. chap. i. sec. vi. para. 4, Pitrjh “ oi both p arents/ 
instead of Pitrye paternal. ” 
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0. Braliaspati, on the strength of the principle that a 
Wealth acquired by the SOU bom before partition has no 

HoS“ron'b^ paternal wealth, which 

after such partition. is the first of the two principles con¬ 

tained in his ov^n passage above quoted, says something 
more on the subject. ** All the wealth which is acquired 
by the father himself who has made a partition with his 
sons goes to the son begotten by him of the partition. *Those 
born before it are declared to have no right to the p^opert 3 ^’' 
10. The term “ all” has been used iti the text, in order to 


The object of the tenn Prelude the supposition that in the 
passage, wealth acquired by the father subse¬ 
quent to partition, the sons born 
before the partition have a claim to share, no share having 
previously been obtained by them in it. 

11. The conclusion hence is, that the sons born before 


The 8008 born before par- partition and the sons born after it 

aft^” “L‘e‘'*noT.im on "o whatever on each 

each other’s wealth. other’s wealth, and in this respect 

they are viewed as if they were not isolated at all to each other. 
12. The same author, however, points out, by the follow¬ 
ing passage, that there is a sliglit 

They have however claims distinction in this respeot. As in 
on each other for acta of . at. j ti 

mourning and libations of tile wealtn, SO in tne u60tS llKe- 

water.Pasaageof Brabaspati. pledges, and pur¬ 


chases, they have no claims on each other, except for acts of 
mourning and libations of water.'' 

13. The meaning is, that they have claims on each other in 

respect of acts of mourning and libations 
Exposition of the passage water, but not in respect of wealth, &c. 

14. The want of claim on each other in respect of debts, &c. 


Passage of Brabaspati, cited 
in para. 12, applicable to a 
case where there is no re¬ 
union* But where there is a 
re*unioD, re* united brothers 
share mutually. 


occursonlywherethereisno re-union. 
But where there is a re-union, the 
same author adds :—** Brothers who 
become reunited through affection 
share the wealth of each other.”(1) 


\\). See chap. xii. para. 15 of this treatise. 
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15. Menu ordains:—son born after division shall 

alone take the paternal wealth, or he 
Passage o£ Menu. participate [in that wealth] 

with such of the brethren as are re-united with the father.’^ 
Or he shall participate] Here add the words in parental 
wealth,” 

16. This text is not hence inconsistent with the one 

already cited. It is applicable to a 

To wbat case is the pas- where the father has died while 

sage applicable. 

living with the son born after the 
partition. 

17. YAjnavalkyaj referring to a son born subsequently 

to partition after the demise of the 
Passage of Yijnavalkya. gays : ‘‘ When the sons have 

been separated, one who is afterwards born of a woman equal 
in class, shares the distribution,(i) or his allotment may be 
made out of the visible estate corrected for income and 
expenditure,” (2) 


18. If, after a partition had taken place among brothers 
on the demise of their father, while 
ExponUon of the paaeage. pregnancy of their father’s widow 

was not manifest, a son be born, he is entitled to a share. 
He gets a share out of the whole property already divided, 
or according to the second hemistich of the above (J loka, he 
gets a share out of the visible estate [such as household 
utensils, beasts of burthen, milch cattle, ornaments, work¬ 
men, and the like] corrected for income and expenditure, 
that is, after allowing correction for both income and 
expenditure. 


19. The adjective 

The object of the term 
“ visible*’ used in the pas¬ 
sage, ejcplained. 


visible” was placed before the term 
“ estate” in the second hemistich 
of the above passage, in order to 
exclude the son born after partition 


(1) . This is the first hemistich of the Cloka. 

(2) . This is the second hemistich of the Cloka, 
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from participation of the concealed wealth which had been 
already divided, 

20. Although the son born after partition is in no way 

^ ^ ^ . inferior to the other sons, yet YAifUi- 

Reasons for the dtoctnoe i 

eontained in the passage of valk 3 'a has Ordained in his case ther" 

Yajnavaikya. alternative prescribed by the second 

hemistich, thinking that, as tlie existence of such a.son was 
not ascertainable at the time of the original partition, a 
reduction in his share is not unreasonable. As, however, 
the existence of such a son was unascerfcainable, not owing 
to any fault on the part of the son, it must be understood 
that the giving him a share in the whole distribution, as 
stated in the first hemistich of the (^‘loka, is also considered 
not to be altogether unreasonable, 

21. If, in the case of parceners returning from abroad after 
partition, ono, from bis own fault, had absented himself 
and should return after the distribution of the estate, ho 
is to receive only a reduced share. There does not exist in 

wru L u * -j™ his case the alternative of giving a 

to one absenting himself full share in the estate. Accordingly, 
Brahaspati: “If a man leave the 
sage of Brahaspati. common family and reside in 

another country, he will get, when he returns, only half a 
share. There is no doubt in this.^^ 

22. Where one, leaving the common family, i. e. quit- 

ting the' place where all his relatione 

Sxpositloor of the passagPK . - . . 

r o xeside, goes away to a very remote 
region, and the rested the parceners/rm ignorance of{\) hie 
existence^ make a partition among themselves of the whole 
estate, if he should subsequently arrive, only half a share is 
to be given to him out of the estate already divided. Here, 
as the division was made from ignorance of the existence 
of tJbe aheenteCf and the absence was attributable to his fault, ' 
the alternative of giving him a full share in the estate baa 
not been prescribed in bis case. Hence, it has been asserted 

(I). Thfa must mean, I think,^ from ignorance *of the pltipo of hit 
residence. 
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afc the conclusion of the passage that there is no doubt 
in this.*' 

23. Likewise, where one, after long absence^ arrives, 

^ if partition had already been made 

what share to be given « . i* i • • .• 

\o one returaing after long Irom Ignorance ot Dis existonce, tbe 

^en«e. Passage of Brahas- game author states, ** Be it debt or 
a writing, or house or field, which 
descended from his paternal grandfather, he shall take his 
due share of it, when he comes, even though he have been 
long absent.’^ 

Due share] Half a share. 

When he comes] When he comes 
after the partition. 

24. If a grandson [of the absentee] and the like return 
What share the heir of after partition, the same author 

*<> receive a 

path share only in property hereditary. 

** Be the descendant third, fifth or even seventh in degree, 
he shall receive his hereditary allotment on proof of his 
birth and name/’(l) 


(1). The following note is to be found in reference to this passage in Jim. 
Vah. chap. viii. para. 2. 

Or even seveath] The particle [va] connects this with other 

degrees not mentioned, but included with the seventh. Therefore descendants 
as far as the seventh in degree, returning from a foreign country, participate.; 
not so the eighth or other remoter descendant. Accordingly, the text which 
expresses that, ** The right to participation ceases with the seventh person’ 
relates to this subject—Orikrlshna. 

Be he the third, or fifth, or even seventh] The particle is hero 

employed in an indefinite sense. If therefore, at the time ef the demise of the 
ancestor and owner, a desoeudant, within the degree of great-grandson, be tho 
eldest of the male issue living, then, since the property devolves in regular 
succession on the progeny, the descendant even beyond the seventh d^reo 
may have a good title. But if the eldest of the {surviving] male issue he the 
son of the great-grandson, then since he is destitute o| title, being; 
debarred from off<»ing a funeral oblation, his son, though fifth in descent, has 
not the right of succession—Aohyuta. 

The foregoing is cited, without mention of the author’s name, by Crjkrishna^ 
who repli^ ** That is not right: for, were it so, there would be no d^erenco 
in Hw case of one who renudned at home and of one who went abroad; and 
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25. To a certain class of absentees that return after 
To a certain class of absen- partition, the same author states that 

a share is to be given in landed 
given. property alone though there may be 

other hereditary wealth. “ To the lineal descendants when 
they appear, of that man, whom the neighbours android 
inhabitants know by tradition to be the proprietor, ihe land 
must be surrendered by his kinsmen.” 

When they appear] When they appear after the parti¬ 
tion had taken place. 

26. When a parcener returns, whether before or after 

Proof to be giren by a partition, and insists on getting his 

parcener returniug from share, the same author states that 
abroad aud claiming a share. , 

he will be entitled to receive the 
share only when he establishes, by proof divine or human, 
his title to the property that is in others* possession. 

Whether partition have or have not been made; whenever 
a 00 -heir appears, he shall receive a share of whatever he 
proves to be the common property.” (i) 


(Summary by the Translator). 

I. If sons divided the himily property with their father 
while the latter’s wife was pregnant, but not known to be so, 
they shall give to the son who is afterwards born of that 
pregnancy, his share out of the shares which they had 
previously taken from ignorance of his existence. 

II. Where, however, the father dies before the sons give 

that the text would consequently be superfluous. Accord ugly, a separate 
revelation must be presumed aa the ground of that text. This should be 
considered by the wise.” 

The close of Crikrishna^s reply bears allusion to the sequel of Achyuta’a 
argument, in which it is said, * As for the supposition that the rights of third, 
fifth, Ac.* are determined according to the greater or less distance of the 
place ; but, since the succesidon is ordained to extend as far as the seventh in 
degree, it extends no further; and accordingly another passage of law 
expresses that inheritance stops t^yocd the seventh in descent. That is wrong, 
for, it would be necessary to assume another foundation of it (in Scripture;, 
and the rule would be irrelevant, since no determination could be formed, as 
there is no ground for selection of particular distances. 

(1). l^bis very passage has been cited by the Smruti Chandrika in chap. vii. 
para. 37, where he attributes it to Yyasa, and explains the meaning'therenf in 
V different mannei:. ^ * * 
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a share, as above stated, to the son born after partition, the 
latter (i.e. the son born after partition) is to take his father’s 
wealth only. The sons previously born are not, in such a 
case, to give him any share. 

III. A son conceived and horn subsequent to partition 
haf^ho claim on the wealth of his elder brothers previously 
divided with his father. lie shall^take his father’s share only. 

IV. Wealth acquired by the father after partition with 
his sons, goes to the son begotten by him after the partition. 

V. The sons born before partition and those born after 
it have no claims on each other except in respect of acts of 
mourning and libations of water. 

VI. Where, however, there is a re-union between them? 
they share the wealth of each other. 

VII. Where brothers divide the estate on the demise of 
their fatheri while the pregnancy of the father’s widow was 
not manifest, and a sou is afterwards bom of that pregnancy, 
such son is entitled to a share either out of the whole pro¬ 
perty already divided, or out of so much portion of it as is 
visible, after allowing for both income and expenditure. 

VITI. Where a parcener, from his own faulty had absent¬ 
ed liimself at a very remote country, and returns after parti¬ 
tion of the family estate by the other parceners, he is to 
receive only half a share out of the estate already divided. 

IX. A similar share is to be given also to one returning 
after long absence^ subsequent to partition. 

X. If the heir of an absentee, such as a grandson or tlie 
like, return after partition, he will be entitled to* receive a 
share only in property hereditary. 

XI. Where the lineal descendants of an absentee whom 
the neighbours and old inhabitants know by tradition to be 
the proprietor, appear, his kinsmen are to surrender to them 
his share of the landed property only, though there may bo 
other hereditary wealth. 

XII. An absentee appearing shall, subject of course to 
the rules above shewn, receive a share of such wealth only as 
hh proves, by tggts divine or human, to bo com^non pro.perty. 
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CHAPTER XIV. 

ON THE DISTRIBUTION OF EFFBCTg CONCEALED. 

1. Memi:—‘^When all the debts aud ^wealth have blln 
Effecu discovered after justly distributed according jto law, 

anything which may be afterwards 
^Menu. discovered shall be subject to an 

equal distribution.” 

2. If, of all property visible, whether debts or effects, a 

.. partition had been made according 

Expodition of the passage. ‘ , m i i ii . i 

to the rules prescribed by the text, 

^*A11 sons shall share equally the wealth of the father, but 
of those, he who is endowed with science and good qualities, 
is entitled to receive a greater portion,’^(^) and if, at any 
subsequent period, it should appear, on the return of any 
absent person, that any debt is due by the parceners to 
such person, or that such person has, as a trustee or the 
like, possession of any wealth belonging to the parceners, 
such debt or wealth is then to be divided in equal shares, 
and no greater portion is to be allowed in it to any parce¬ 
ner on the score of his being endowed with science or good 
qualities. 

3. Since the text of Menu, above quoted, declares debts 

, discovered after partition divisible 
Iiiferonce to be drawn . _ , »ii . 

from the passage of Menu, m equal shares, it IS inferrible that 

oited in para. 1. debts discovered before partition, 

unequal shares are allowable as in the case of wealth, 

[a Superior share of such debt being allowed to learned 

€ 0 -parceners under the text above quoted], 

4. If, at the time of partition, any one from fraudulent 
If,ffeotoU 7 e bem con- “Otives had concealed any portion 

oealed and be discovered, of the family property, making it 
they are to be divided f ^ ^ ^ 

equally. Passage of Kityi- appear that it belonged to a different 

_ party, and if, on subsequent enquiry, 

See chap. iii. para. 1 of this treatise. 
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it is known that the property belongs to the family, it 
is to be divided in equal shares. Accordingly, Kdtydyana : 
** What has been concealed by ane(U and is afterwards 
discovered, let the sons, if the father be deceased, divide 
equally with their brethren.’* 

The meaning is, that where tliere is no father, the 

, Exposition ol th. pas- sons alone are to divide among them 
sage. the property discovered, as stated. 

6. Where, among co-parceners residing together, one 

Effects withheld by one appropriates to himself any portion 

MkowUe toreqm n^dUtri! ofiects belonging to the family, 

buted. and the same is somehow discovered 

subsequent to the partition, it is to be divided equally 
among the parceners. Accordingly, Ydjnavalkya;—“ Effects 
whjch have been withheld by one co-beir from another, and 
which are discovered after the separation, let them again 
divide in equal shares ; this is a settled rule.” 

Let them again divide] Let all the divided parceners 
again divide. 

7. As property withheld, so is property ill-distributed 

also subject to equal distribution. 
Accordingly, KittydyanaEffects 
which are withheld by them from 
each other, and property which Iras been ill-distributed, 
being subsequently discovered, let them divide in equal 
shares. So Bbrugu has ordained.” 

Property which has been ill-distributed] Property of 
which a distribution has been made in unequal portions 
contrary to law. 

8. Property recovered after being seized or lost is 

Property recovered after *<> be divided equally(2) just ia the 
being seized or lost is to be same manner as property withheld 
ivided equal . parceners from each other and 


(1) . This is translated in Jim. Tab. cb. xiii. para. 4 as one of the eo-heinf* 
but the Sanskrit text, as oited in the Smruti Chandrika, does not justify this 
translation. A case of concealment by one of the co-keirt residing togethev 
has been dealt with in the passage of Ytfjnavalkya, following this paSsage. 

(2) . a*bis rule^ of course, must be held to be subject to the restrictions con- 
iftiaed k oh, vii. paras* $2 to 98 and ch. vui. paras. 27 and 28 of this treatise^ 
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property ill-distributed. Where, however, a divided parcener 
acquires property subsequent to partition, it belongs to him 
exclusively. The other parceners 

Property acquired sub- , • j i. i. a • •l 

sequent to partition belongs liav0 no interest wnatever in it. 

to the acquirer exclusively. Accordingly, the same author. 

(Kdty^yana) :—“ That wealth which has been acquired by 

a man after separation belongs to him exclusivelj. But^ 

what has been recovered after being seized or lost, as well 

as property of the descriptions aforementioned, shall be 

afterwards divided.” 

Property aforementioned] Property withheld by parceners 

Certain phraeee in the O^hcr and property ill- 

passage, explained. distributed. These have been noticed 

here for the sake of example. 

Shall be afterwards divided] Shall be divided in the 
manner before stated. 

9. Hence, it must be understood that the author has 

declared that the partition of pro- 

Parlition of property re- , 

covered, &o. to be in equal perty recovered after being seized or 

shares only. jost is to be in equal shares only. 

10. Menu and others having, by the above passages, 

Partition once made is propounded partition of such property 

as is discovered after partition, 
perty. it is to be understood that the division 

already made is not thereby to be disturbed, but that it 
is nevertheless to be considered as properly effected. There¬ 
fore, although, after a partition, certain properties belonging 
in common to the family are discovered, yet the parties are 
to be viewed as divided in virtue of the partition already 
made.(i) 

11. There is however a text of Menu, as foUpws:—*^When 

(1). The Madras Eight Court, in their Judgment in B. A. No. 74 of 1864 
vol. ii. page 325], have ruled that the members of a Hindu family 
must be conindered divided as to a portion of tbeir property, vrbile the status 
of non^divislon with all the incidents of joint tenancy attaches to that portion, 
which, fbr any reason of eonvenienoe or otherwise, they have ohosen to leave 
undivided* 



CH.XIVJON DISTRIBUTION OP EFFECTS CONCEALED. 235 

any common property whatever is brought to light after 

A passage of Menu hold- partition has been effected, that is 
iog a contrary doctrine, not considered a ffairl partition, it 
must even be made over again.’’ 

12. But this text must be considered as applicable to a 

To what case the passage Common property is dis- 

o! Menu is applicable. oovored before the divided parceners 

have proceeded to improve or expend the property ali eady 
divided. Otherwise, the text becomes opposed to all the 
other texts above quoted. 

13. The object of the law in allowing a re-distribution 
The object of the passage of the whole property, instead of 

distribuHon of"tts*whoi; *^6 subsequently discovered 

property, explained. property alone, keeping the former 

distribution undisturbed, is that deductions, &;c. [of the 
nature referred to in Chapter III] may be made in that 
case out of the subsequently discovered property also. 


Summary (by the Translator). 

I. Effects and debts discovered after partition are 
subject to equal distribution. 

II. Effects concealed by any or withheld by one co-heiu 
from another at the time of partition as also effects recover¬ 
ed after being seized or lost, are to be likewise equally 
distributed, when discovered or recovered. 

III. Property ill-distributed is to be divided anew. 

IV. Partition once made is not affected by the subse¬ 
quent discovery of any property belonging in common to 
the family. 

V. Where, however, common property is discovered 
before the divided parceners have proceeded to improve or 
expend the property already divided, the partition must bo 
again made. 

VL Property acquired subsequent to partition belongs 
to the acquiror exclusiyely. 


80 
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CH-AFTER XV. 

ON THE EFFECT OF PARTITION. 


1. Nareda “ When there are many persons sprung' 

from one man, who have their [roli- 

Divided parceners are giousl duties rdharmal apart, and 
njaetera of their respective ° ^ 

wealth. Passage of >rareda. transactions [KiyaJ apart, ana are 

separate in the materials of work 

[karma gunah], if they be not accordant in affairs, should 

they give or sell their own shai'es, they do all that as they 

please; for, they are masters of their own wealth.’^ (i) 

When there are many persons sprung from one man] 
When there are several persons d'es- 
sending from one man and divided 
in several ways. 

Who have their religious duties apart] Who perform reli¬ 
gious rites, such as Aguihotra, &c. requiring pecuniary aid 
for their performance, independently of each other. 

And transactions apart] Who manage likewise the trans¬ 
actions concerning the income and expenditure of the 
divided wealth, as also the agricultural affairs, separately. 

And are separate in the materials of work] Who likewise 
possess separate hoasehold utensils and other materials. 

2, Should one of these not consent to the act of the other, 

yet the latter is to disregard the con- 

Divided parceners are i n i . • 

competent to calienate at sent and manage Ins own affairs. 

sharir^ respective liberty tO give, Sell, 

or mortgage their respective shares 

at pleasure, since each is lord of his own wealth, once 

divided. 


(l). In Jim, Vah. this text is’apparontlv understood as relating equaUy 
dividad and undivided shares; see Jim. Yah. chap. ii. para. 31, and note. 
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3. Brahaspati, however, states:—“ Separated heirs/*) as 
TejitoiBrahaspatiBgainst those who are unseparated, are equai 

lro.h«h°‘[though^ZMed5 in respect of immoveables, for, one 
over immoveable property. power OVer the whole to give, 

mortgage, or sell it.” But this text is applicable to a case 
where, from difficulty of dividing the land itself in equal por¬ 
tions, the co-heirs enter into an agreement as to the division 
of its produce in times of harvest and divide actually the 
To what case the text is other property than the land belong- 
apphcable. common to the family. In 

such a case, it is clear that none of the parceners possess an 
exclusive and independent title to the land. (2) 

4. The same author further states :—“ Whatever share 

A distribution once made » enjoys is not capable of being 
is uot to be subsequently changed from him” and, referring to 
disputed. king, he adds: If onfe subse¬ 

quently dispute a distribution which was made with his own 
consent, he shall be compelled by the king to abide by his 
share or he amerced if he persist in contention (Anuhandham).’* 
AnubandhamJ Obstinacy or pertinaoiousness. 

Summary (by the Translator). 

I. A divided parcener possesses absolute power over his 
own share of the property. He is competent to alienate it 
at his pleasure without the concurrence of his co-heirs. 

II. In instances, however, where co-heirs, without divid¬ 
ing the land belonging to them in common, have entered into 
an agreement as to the division of its produce only in times of 
harvest, none of thorn possesses an independent power- to 
alienate such landed property by sale, gift, or otherwise. 

III. A distribution once made with the .consent of the 
parties is not to he subsequently disputed by any of them. 

( 1 ) . According to Mit., Dayabhaga, Dayatafcva, Viramitrodaya, &c., the 
reading-is Sapinda “kinsmen,*’ instead of D^lyadah **heirs,” 

(2) . It has, however, been held by the High Court that alienation of 
landed property in such a oase is valid to the •extent of the alieher's share. 
•See Judgment in 0. S. No* 179 of 1863,1 M.H.0.1i| page 471. • 
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CHAPTER XYI. 

ON THE EVIDENCE OF PAETITION, 

1. Yajnavalkya :—When partition is denied, the fact 

_ , of it may be ascertained by the 

Yajnavalkya apecinea the , . , . • j 

evidence of partition whore evidence of kinsmen^ relatives, and 

witnesses, and by written proof, or 
by separate possession [Yautakyh] of house or field/^ (i) 

2. Yautakyh] Possessing separately. The expression 

The passage applieabie “ When partition is denied,” used in 

also to collateral questions the text, includes also the collateral 
arising out of the fact of a ,. . . a « a i i* . 

partition. Passage of Nare- questions arising OUt of the fact 01 

da on the subject. a partition. Hence, Nareda :—^'‘If 

a question arise among co-heirs in regard to the fact of par¬ 
tition, it must be ascertained by the evidence of kinsmen 
and by the record (2) of the distribution, or by the separate 
transaction of affairs.’^ 

3. Where a question arises as to the truth of the parti- 

• tiou itself, as by saying ‘‘ No parti- 

Exposition of the passage. , ,, 

tion took place among us, or as to 
the truth of a collateral ciroumstauce connected with the 
partition, as by saying ** The partition was made but not of 
the whole propertythe fact is to be determined by the 
evidence of kinsmen, t. e. oo-beirs and the like, and by the 
written deed of partition, or by inferences to be drawn 
from separate transaction of affairs, &c. 

(1) . Vide Judgment of the High Court in R. A. No. 44 of 1865, in 
which they have ruled that actual seisin of the divided property is not 
necessary to constitute division ; and that an agreement to divide is, in itself, 
sufficient to hold the parties divided, whether the property was actually 
divided or not—111 M.H.C.R. 40. 

(2) . There is another reading of this passage; Bhogalekhyena ** by 
occupancy or by a writing,” instead of Bhagalekhyena by the record of the 
distributiou”~>Note to Jim, Yah. ohap. siv. para. 1, andMit chap. ii. sec. sii. 
para. 3—Note, 
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4. Separate transaction of affairs/^ moans the perform- 
Expianation of certain anco of the Sacrifice called 

term, ia the i>as8age. yadeva,” (D the giving of aims, and 

the feeding of guests [Atithees], all separately, 

5. If it be asked how these circumstances furnish 

Ilow the separate trana- evidence in favour of partition, the 
action of affairs affords evi- mu i* 

deuce of partition. Passage Same author states :—'* The religious 

of Nareda. duties of unseparated brethren are 

single. When partition indeed has been made, religious 
duties become separate for each of them.^^(2) 

6. Brahaspati, too, says on the subject:—Among 
Passage of Brahaspati on co-heirs living in commensality, i. €• 

the same aubject. dressing of food, the wor- 

ship of manes, deities and Brahmins takes place in one 
house only—but in a family of divided brethren, the above 
acts are performed in each house separately/^ (3) 

7. As the separate performance of Vy 9 vadeva and other 

„ .. , rites does not exist in an undivided 

Exposition of the passage. „ , . - 

family, such separate performance 

indicates division, and may therefore be taken as a sign of 
partition where a question shall arise regarding partition. 

*8. The same author alludes to certain other signal of 
Other proofs of separa- previous partition, such as bearing 
Uuuuotioedby CruUaspati. testimony for each other, and the 

like, and states that these acts are permitted among 
divided parceners only and not among the undivided. 
“ Separated and not unseparated brethren may reciprocally 
hear testimony become sureties, bestow gifts, and accept 
presents.” 

9. Thus, the truth of partition may be ascertained even 
from the reciprocal bearing of testi- 

Partitiou may be ascer- .u ti tj 

tained from such facts. Pas- mony and the like. Jience, the 

“8«ofBrahi»pati. adds:-“Those by 

(1) . This is a religious sacrifice performed every Jay at meals. 

(2) . See chap. i. para. 42 of this treatise. 

(3) . See chap. i. para. 43 of this treatise. 

• (4).* This must be, I think, in regard to properly connected with the family. 



240 


ON EVIDENCE OF PARTITION. [CHAP.XVt 

whom such matters are publicly transacted with their 
co-heirs, (^) may be known to be separate even without 
written evidence.” 

By whom such matters are publicly transacted] By 
whom all or any such matters are publicly transacted. 

10. The reciprocal lending of money is also a circum¬ 

stance indicating division among 
Y&jnavalkya’senumeration . * . 

of circumBbancea iudicating co-paToeuers. It cannot exist m an 

undivided family. Accordingly, 

Yajnavalkya:—“ It is declared that, in an undivided family, 

brethren, husband and wife, father and son, cannot become 

sureties for each other; nor reciprocally lend to, nor give 

evidence for, each other.” 

11. Hence, a lender is necessarily concluded to be divided 

, „ , .. with the borrower. Accordingly, 

of Branaspati m _ . ,. , . ,, . 

that of Yajua. Brahaspati :— “ They who have their 

income, expenditure and wealth 

distinct, and have mutual transactions of money-lending 

[Kuseetham] and traffic, are undoubtedly separate.” 

Kusoetham] Lending money for interest. Traffic] Trade. 

The term‘‘mutual ” is applicable both to money-lending 

and traffic. 

12. The same author further declares that division must" 

^ . be inferred from these circumstances, 

Presumptive proof to be , . , „ ,. « p j • n 

admitted when direct evi- Only m default of proot directly 

dt'Dce is wanting. establishing the fact. “A violent 

oi’ime, right to immoveable property, and a previous 

partition among co-heirs, may be ascertained by presumptive 

proof, if there be no witnesses.”(2) 

A previous partition] A partition that took place before 

ilio timo of dispute regarding it. 

Presumptive proof] Proof arising from circumstances. 

(1) . Copies of Jim. Vah. exhibit Svarithatah **with their own wealth,” 
instead of Svariktheshu with their co heirs.” 

(2) . There is another readiog of this passage Nasyatam Patra Sakshinam 
if there be neither writing nor witnesses” instead of Na Syur Yatra oha 

Sakshinah‘‘if there be no witneiSfles,” Sec note to Jim, Vah. cha^, xiv# 
para. U, ..... • • 


Passage 
support of 
vaikya. 
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13. The same author enumerates certain circumstances 

^ , tending to raise the presumption 

Certain kinds of presump- ° 

tive proof enumerated by of the commission of a Violent Crime, 
the same author. “ Family feud [Kulanuhand- 

ham}, rivalship [Vyaghatam], or discovery of a portion of 
the booty [Hodhum], may be evidence of a violent crime, 
possession of the land may be proof of property, and sepa¬ 
rate wealth is an argument of partition.” (^) 

Family feud] Grudge existing 
sinoe the time of ancestors. Eival- 

sage, explained. 

ship] Mutual malice, 

Hodhum] Discovery of a portion of what has been 
forcibly canied away. 

Possession of the land] Possession of the land by the 
party claiming it. 

14. Kdtyayana, on the subject: — Partition of patrimony 

shall be presumed where brethren 

Text of Katy&yana as to have lived ten years apart; separated 
whatis sufficient to presume , ... ... _ . .. 

partition. lu their reJjgious rites and civil 

observances.** 

The term brethren** is here used to denote co-parceners 
in general, and the term “ patrimony” to denote heritago*of 
any kind. 

15. The meaning of the above text is, that although 

a partition of heritage may not 

Exposition of the text. , n i j i i • n 

actually have taken place, yet, in the 

instances referred to, the parties will be presumed to be 

Adverse posBoseion for according to the passage: 

certain periods sufficient to He wbo sees bis land possessed by 
extinguish title. . . n i i • 

a stranger for twenty years or his 

personal estate for ten years, without asserting his own right, 
loses his property in them.”(2) 


(1) . Several terms of this passage have been differently translated in Jim, 

Vah. chap. xiv. para. 8, see also note to the paragraph. ^ 

(2) . This is the rule of limitation according to Hindu Law, as regards real 
and personal property. Pledges, however, are excepted from the operation of 
this rule; but the exception must be understood to relate to such as are in 
the hapda of the pledgee. See I Digest, 9lokall3, note, p. 131; aee also 
»ote to chap. i..para. 23 of thia treatise* 
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16. As for disputes arising within ten j^ears after parti¬ 

tion, they are to be determined not 

The rules, however, are . . , 

not applicable to disputes With reference to the rules contained 

rfi:r”|artMon!* above'text (paragraph 14) of 

K^tyayana, but with reference to 

A text permitting recourse . . , , ,. -i 

to divine test in disputes of the circumstances already noticed. 

partition, noticed. Where, however, these circumstances, 

from being satisfactorily explained away, fail to prove 

the fact of division, there is a text which permits recourse 

being had to a divine test. The text is : In the absence of 

all these, a divine test is prescribed.” 

17. Such tost, however, cannot be resorted to under the 
Such test is not, however, passage ofVvddhaY^jnavalkya. “In 

to be resorted to under the doubts upon the subject of partition, 

vaikya. the division must be proved by kins¬ 

men,witnesses and written deeds: proof by ordeal is not to be.” 

18. If it be asked, how, if so, a division is to bo ascertained, 

where it is incapable of being estab- 

ceIJ:fahiel?s:U\anr«' V any of the circumstances 

division is again to be made, aforementioned. Menu enjoins:— 
as ordained by Menu. When there is a doubt of partition 

among the co-heirs, a partition must be again made even 
though they have taken separate places of abode.” 

19. This is where the fact of partition is so much involved 

To wbafc case the passage ^ be incapable of being 

of Menu applicable. ascertained under any circumstances. 

20. Menu, however, states at the same time :—“ Once 

, ,, , is the partHion of inheritance made, 

A passage of Menu of a ‘ 

contrary import, quoted and Once is a girl given in a marriage, 
explained. 

a promise of gift made. 
These three fake place only once.” But this text refers to 
a partition which is capable of being ascertained by circum¬ 
stances, &c. Hence there is no inconsistency. 


Summary (by the Translator), 

I. When a partition is denied, or when a question arises 
as to tlie truth of a collateral circumstance connected with 
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partition, it may be ascertained by the evidence of kinsmen, 
relatives and witnesses, by the written deed of partition, 
by separate possession of property, or by the separate 
performance of religious acts. 

II. The occurrence of mutual loans or other contracts 
between the members of the family, the becoming sureties 
for one another, the giving evidence for or against each 
other, the reciprocal bestowal of gifts or acceptance of 

^]n'e8ents, are all circumstances indicating division. 

III. Partition may be ascertained from circumstances, 
in default of direct proof. 

IV. Parties will be presumed divided, where they have 
lived ten years apart, separated in their religious rites and 
civil observances. 

V. Ho* who sees his land possessed by a stranger for 
twenty years, or his personal estate for ten years without, 
asserting his own right, loses his property in them. 

VI. Proof by ordeal is not to be resorted to, in ques¬ 
tions of partition. 

VII. Where the fact of a partition is so much involved 
in doubt as to be incapable of being ascertained by evidence, 
direct or oiroumstantial, it is to be again made, although the 
parties may have taken separate places of abode. 
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Abandonment of son.... 140 

A'bdikam.. 153 

Absence of independent power in respect of 

wealth and religious duties, meaning of. 5 & 6 . 
ABSENTEE, certain class of, entitled to share 

landed property alone... 228 

Eeturning from abroad, to prove his claim 

to a share of the property.... „ 

ABSENTEES, certain class of, entitled to share 

landed property alone..... 229 

Eetuming from abroad, to prove their 

claim to a share of the property. „ 

Aoh3nita..... 66 

Acceptance, Brahmin’s ownership by.. 8 

ACQUIEER, share of.. 81,87 

May give a share to learned- co-heirs. 81 

ACdTJISITION, what sort of, divisible. 73 

Through learning, defined. 77 & 78 

By labour of one and labour and wealth 

of another. 80 

Act XXI of 1850... 61 

A 9 ruta, meaning of....... 80 

Adhakas....... 159 

A'dhivedanika... 105 

Ad%agni.... 104 

A9h;^4y4bamka.... .. 99 
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A'dikam.. 153 

ADOPTION, must be of a son equal in class... 140 

When and how to be made. 140 & 141 

Eeoognized in the Kali age. 142 

Of an only son. 144 

Of an eldest son. „ 


Of one upon whom the Upanayana has 

been performed. „ 

Of an orphan. „ 

Power of a widow to adopt... „ 

By a widower. „ 

Eights of a son given in... 145 

A son given in, cannot claim natural 

father’s estate. „ 

Share of an adopted son when a legiti¬ 


mate son is subsequently born. 146 

Adya... 105 

Affectionate kindred, gift of. 107 

Agnidivyam...... 74 

Agnihotra.. 5,17,151 

Agrayanam. 28 

Akshaipa, meaning of... 5 

ALLOTMENT of shares to grandsons. 94,95,146 

Of shares to re-united parceners. 209 

Of shares to oo-paroeners returning from 

abroad... 229,230 

Am^am.... 48 

Anantharam... 69 

ANOESTEAL PEOPEETY, equality of right 

of father and of son in... 96 to 99 

Eeoovery of.. 100 to 103 

Anchoret, succession to goods of.. 204 

Ane 69 ah, meaning of.. 3 & 4 

Annaprhqana..... 66 

Anuja, meaning of...... 95 

Anupanita... 202 
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ANVA'DHE'YA, defined. 124 

Succession to... 125 & 126 

Anvya. 214 

Apapdtri. 61,62 

Apap^trika..... 61 

Apar^rka. 25,129 

A'pastamba. 22,35,60 

Apavidha... 140 

, Aphorism... 191 


Apostate from religious order, excluded from 


maintenance.. .. 67 

Appointed daughter... 176 

Arnould, J., cited... 162,165 

Ascetic, heir to... 202 


A‘SUE.A, wealth given to a woman married in 

the form of, by whom to be taken....t. 133 
Wife married in the form of, not Patni,,, I5l 


Atbmanah . 150 

AUNT, sons of father’s paternal. 196 


Maternal < 


Mother’s paternal 


Maternal 


Aup^sana............ 153 

Aurasa. 139 

Avap^taka........ 61 


B diambhatt a.... 

Bdndhavah, succession of. 

B^heyakdra. 

Baudh^yana.. 


B. 


Beeves and Oxen, analogy of. 
Bhavanatha, referred to........ 

Bhrigu...I 

Birtli after partition....M..«i»f 


. 63,65,105 
. 196 
191 

16,21,47,58, 
67,69,135 
106 
10 
► 74 
, 224 
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BLIND, excluded from inheritance... 60,75 

Entitled to maintenance for life...... 65,67 

Eights of the son of.. 68 

Daughter of, entitled to maintenance till 

marriage...«... 70 

BEAHMACHA'EI. 60 

Heir to... 204 


Brahma marriage, succession to property of 

woman married by. 150 

Brdhmana, non-escheat of wealth of, takes after 

failure of heirs... 200 

Brdhmani damsel.j. 136 

Brhat Vishnu... 182 

Brahaspati... 17,24,35,40,43, 55,64,80, 

84,88,94,98,101,126, 135,149,152, 
155,160,169,176,185,187,196,207, 
^ 209,212,219,225,228,237,239 


Bridegroom’s right to nuptial presents. 134 

BROTHER, partition by, after father’s death.... 32 
Qualified to take charge of the estate 
where the other brothers are disquali¬ 
fied. 33 

Two shares taken by the elder... 42,43 

Adoption of the son of. 143 

Initiation of....... 55,56,57 

Entitled to share Stridhana equally with 

sisters. 125,126 

Of whole blood, succeeds to maiden’s 

wealth. 135 

Succession of uterine.. 183,209,212 

Succession of son of. 187 

Of the whole blood inherits before brother 

of the half-blood...... 187 

Re-united, entitled to double share in his 

self-acquired property... 208 

Of whol6 blood, associated... 2U 

Of half blood, associated... „ 
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c. 

gankha.4,9,13,14,16,20,26,57,61, 

86,134,187,215 

gamboo..... 45 

Cattle, divisibility of.. 74 

Chattels, eldest son’s right to the best of.. 41 

Chintamani. 63 

Chudhmani. 66 

CLOTHES, impartible... 89 

Rational mode to be adopted in the dis¬ 
tribution of.... 89 

Defined..... 88 

COGNATE, defined. 196 

Succession of.. 196,197 

Concealed wealth, distribution of.... 251 

Conquest, Kshatrya’s ownership by.8,9 

CO-PARCENER, his share when he returns 

after partition. 246 

His power to give his own share. 256 

Corrody, defined............ 98 

grikrishna........ 66 

grikara...,..... 45 

g U'DRA, how a gddri differs from a. -. 33 

The son of an unmarried, not entitled to 

heritage. ,, 

The illegitimate son of a oonoubiue not 
being a female slave, entitled to main¬ 
tenance. „ 

gULKA, defined. 106 

Who inherits... 134 

May be taken back in certain oases. 134 

D. 

Damsel, son of... 140 

Dattrima...... 
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DAUGHTERS do not take on partition by right 

of inheritance..... 51 

Unmarried, entitled to nuptial portion... 62 


Initiation of.. 55,57 

Brothers defray marriage charge of.. 54 

Succession of, to mother’s property. 57,124,125 

Maintenance of... 70 

AfEanced..... 127 

Widowed..... „ 

Unmarried and unprovided. 128,129 

Must share mother’s estate after paying 

her debts..... 130 

Succeed in default of widow...169,170,178 

Foundation of right of.... 169 

Succession of, to father’s wealth.169,176,177 

Appointed.173,174,176,177,211 

What qualifications necessary in a, to 

entitle her to inherit.* 177 

Unmarried, preferred to unprovided.. „ 

Unprovided, preferred to enriched. ,, 

Son of, inherits in default of daughters... 178 

Ddya... 1 

Dayadharma... 1>2,3 

D4yadies. 187 

Deaf person, when disabled to inherit. 61 

DEBT, incurred by a brother, paternal uncle or 

mother for the support of family. 36 

Obligation of paying. 36,73,74 

Partition of... 36,37,74 

To superior and inferior beings, mean- 

, ing of.. 64 

Distribution of mother’s wealth after 

paying her.... 130 

Discovered after partition to be equally 
divided..... 251 
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Page. 

DEGRADED, excluded from inheritance.. ..c... 60 to 62 

Son of) born after degradation. 69 

Deyala... ... 6,13,32,51, 

60,67,68,97, 

116,187 

Davarata... 173 

Devasawmi..45,128,144,145,173 

Dhana.. 21,159 

Darai 9 vara.......1,2,43,164,173,194 

Dbarmajhya... 142 

Disease, incurable, persons afflicted with; are 

excluded from inheritance. 62 

DISaUALIFlCATION of father, defined. 14,15 

♦ To inherit when removed after partition. 62 

DISTRESS, gift of son in time of.. 140 

Husband may use wife’s property in 

time of.. 116,117 

Divyam...... 74 

Dumbness excludes from inheritance. 61 

Durbhaga..... 129 

E. 

E'kacesha....... 180 

E^kodishta....... 36 

Elder brother initiates his brother and unmar¬ 
ried sisters....... 51 to 58 

Eldest son manages when father is incapable. 14 

Escheat of Brahmin’s property. 200,201 

EVEDENCE of disputed partition. 259* 

Presumptive, when admissible. 262 

Exclusion from inheritance. 50 to 70 

Excrement...... 64 

Expenditure, meaning . 6 ^ 
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F. 

Family name, adopted son takes the, of the 

adopter.... 145 

Famine, husband may take Stridhana during.... 118 
Fasting. 152,153 

FATHER, ■when no power in partition possess¬ 
ed by..... 15 

May distribute unequally... 22,23 

-Except in case of ancestral property. 101 

May witjihold deduction or unequal 

partition.......... 23 

Share of, on partition. 27,28 

When to take a portion of the property 

allotted to his sons....... 27,28 

Disqualification of enemy of.. 61 

His donation to sons, how far divisible... 91 
His power over self-acquired property.... 100,101 

When entitled to take Stridhana...,. 133 

His righfto succeed...*.... 148,172 

Takes after daughter’s son,... 179,184 

Inherits before mother.-. 182 

Father-in-Law, widow to do service to. 161 

Fee, woman’s. 106 

Fellow-student, succession of.. 216 

Female, generally, incompetent to inherit. 47,164 

Finding, property acquired by. 12 

Fine..... 6 

FIRE, ordeal by....... 74 

Wife partakes of husband’s sacred. 151 

Food, impartibility of prepared... 89 

Fortune, meaning of......... 95 

Friend, impartibility of presents from a. 85 

Funeral rites performed by takers of deoeased’s 

estate.. 97 

Funeral zepast**M«fM«M.*MMM .. 153 
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a 

GAIN, hy inheritanoe, defined. 12 

Vai 9 ya’s or Qddra’s, ownership by. ,, 

By science, meaning of.... 77 to 81 

By science, when divisible. 81 

By science, not to be given to ignorant 

parceners.... 82 

Of valour, defined.....*83 

Of science, when impartible. 83,86 

Of valour, when indivisible. 86 

By labour, when not partible. 86 

From sacrifices, divisible. ... 90 

Gandharva, marriage of the form of.. 132 

#Garbhadhana.... 56 

Gautama... 11,17,34, 

36,42,81,129,131, 

134,216,224 

Gentile.... 190 

GIFT, by mother, impartible.... 84 

By a friend, indivisible. 85,86 

Of hereditary immoveable property, not 
to be made without the assent of 

co-heirs.... 91 

Gotraja, defined... 190 to 193 

Graha. 28 

Grand-daughter, something may be given to, out 

of her grandmother’s Stridhana.. 127 

Grandfather, father and son share equally the 

j)ropefty acquired by. 97 to-99 

Grandmother, paternal, inherits the property of 

a sonless divided member, after mother. 186 

GRANDSONS of different fathers, partition 

amongst..... 94 

Take, per 131 

May compel partition,.....99 
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Page. 

Great-grandfather, succession of.... 195 

Great-great-grandfather, succession of... 

GEEAT-GE.ANDSON shares great-grand¬ 
father’s property.... 95 

Partition stops at. 

Gddhotpanna...... 140 

Guroo... 157^161,174 

H. 

Half-brother, associated, right of..211 

Harita. 5,14,26,29, 

32,162 

Heretic, excluded from inheritance. 60 

Heritage, defined..Ij2,49 

HERMIT, excluded from inheritance. 60 

Heir to....204 

HUSBAND compensates for supersession....... 106 

Has power over wife’s earnings.110 

His power over wife’s presents, not from 

kindred. 

May use wife’s property in time of dis¬ 
tress.117,118,128 

Stridhana, when inherited by.133 

Has no ownership in his wife’s property.... 115 

I. 

IDIOT, excluded from inheritance.60 to 65 

Maintenance of.68 to 70 

IMMOVEABE PROPERTY, given by hus¬ 
band.. ........ 114 

Given to women as Saud^yika. 112 

Uterine brother takea.—. 216 

IMPOTENT, described. .60 

Excluded from inheritanoe. 62,63 

Maintenance of.•. 65 to 67 

Son begotten on wife of.... 68 ,, 
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Improvement of undivided property. T. i• 16 

Incontinence, a disqualification... 162 

Independent power, defined.. 101 

INHERITANCE, ownersliip by.....12 

Exclusion from.. 60 to 70 

INITIATION of younger brothers. 55 

Of unmarried sisters...52 

How and by,whom to be completed.65,56 

^Ihstrument, defined.... 88 

Interest on woman’s property forcibly consumed. 115 
Itardtara.. 126 


J. 


Jaladivyam.. 74 

Jatakarma...... 56 

Jaya... 155 

Jhatayah... 196 


E. 


Kakini..... 107 

Kali age. 43 

Kamam... 14 

Kanina. 140 

Karsha. 107 

Kdtydyana.20,22,29,36,37,40,52,63, 

66,73,75,77,80,82,83,87, 

90,95,98,100,101,104, 


106,108,110,112,115,119, 

124,126,132,136,157,158, 

175,184,188,233,241 

KING to chastise injurers to woman’s property. 166 
Takes heirless property subject to main¬ 
tenance of females. 201 

^cept in case of Brahmanas. .«,<»•••• 
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KINSMEN cannot be compelled to maintain 
such as are disqualified to inherit, where 


th ©7 have not taken the estate of,. 66,67 

The extent of debts, c^e. are to be as¬ 
certained in company with.74 

Sanction of majority of, to adoption. 144 

Nearest kinsman inherits the property of 

one who dies issueless. 196 

Evidence of, when required. ... . 238 

Ko^a ordeal, used to discover concealed effects... 74,75 

Krita. 140 

Kritrima. 14X> 

Kshetraja. „ 

Ku^a grass. 181 

Kuseetham. 240 


L. 


L^bham. 116 

Lame, excluded from inheritance...60 

LAND, recoverer’s share of ancestral.86,87 

Kule of limitation in case of.. 241 

Laugakshi. 88 

L4vany4ijitam. 104 

LEARNING-, impartibility of wealth acquired 

by. 77 

Acquisition through. „ 

Leper, disqualified to inherit.. 60 to 63 

likhita.13,16,20,26,61,187 

Limitation according to Hindu Law.241 

Lingi, disqualified to inherit... 60 

Litters.... 

Loaf and staff, analogy of..117,173* 

Loan, evidence of partition..240 


Lunatio excluded from inheritance* See Madman. 60 
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Madhurparka.,..;. 85 

Madman, excluded from inlioritanoe. 60 

Maiden, succession to peculiar property of a. ., . 135 

MAINTENANCE of a daughter. 107,108 

Minimum rate of maintenance, defined.. . 159 
Of persons excluded from inheritance, ... 66 ’ 
Outcasts and their sons not entitled to... . 67 
Of daughters and wives of disqualified 


persons. 70,71 

Of a degraded wife. 162 

Of a wife leaving her husband without 

justifying cause. „ 

Resumption of widow^s. 161 

Of women suspected of incontinence. 162 

Of wife where others are re-united.211 

MANAGEMENT of undivided estate. 13 

By one of the brothers.. .33,34 

Menu. 1,2,3,4,33,34,41,42,54, 


61,63,65,85,104,109, 

120,121,126,127,132, 

136,139,143,144,148, 

162,163,170,184,193, 

200,208,215,227,232, 

234,242 

MARRIAGE, w^ealth received with bride on... . 83 


Succession to property acquired by..127 

Minors, securing shares of, on partition..224 

Mitdkshara. 48,83,88 

MOTHER, partition after she ceases to bear 

children......... 1^ 

Her share on equal partition between 

father and sons. 

Her share on partition among sons after 
father’s decease....... 4^to 51 
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MOTHER—^ continued ), 

Suooession to wealth of...... 129,130 

Debts of, by whom to be discharged. 130,131 

Succeeds to maiden daughter’s Stridhana..* 135 
Who inherits the property of a secondary. 135,136 
Her right to succeed.179,182 


N. 


N4makarana...56 

Nareda...15,16,17,23,25,80,34;^&, 

38,55,61,80,81,84,114,130, 
158,169,161,163,170,201, 
210,211,217,230,238 
Nari... 162 


Nayaviveka, referred to. 10 

Nava (JJradha. 36 

NEPHEW, adopted in preference to a stranger. 143 

His right to succeed.... • • • 188 

Brother of half blood inherits before. „ 

Of half blood excluded by nephew of 

whole blood. 189 

Does not share with uncle. 205,218 

Takes share, which had rested in his 
father... 218 


Nighandukarer. 1 

Nighantu, cited. 128 

Nirdhana. 109 

Nirharam. „ 

Nirindriyah. 61 

Nirvesa, Nirvishta. 12 

Nishka. 160 

Nishkramana. 56 


0 . 

Oath, proof by.. 

Obseqmes, performauce 


242 
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OBDEAL, proof by.... 74 

■When resorted to.. „ 

ISline kinds of.... „ 

Discovery by. 75 

In default of evidence of partition. 242 

ORNAMENTS OF WIVES do not go to hus- 

ban d^s heirs. . 120 

When to be taken back by husband. 134 

Impartible. 87 

OUTCAST, excluded from inheiitance. 60,63 

Not entitled to maintenance.... ... 67 

Son of, is also an outcast. 68 

P. 

Pai94oha marriage... 133 

Paithinasi...... 32 

Pana. 107,159,160 

PAECENERS, returning from abroad after long 
absence after partition, entitled to half 

a share only.. 228 

What^share to be given to the heirs of 

an absent co-parcener... 229 

Returning from abroad to prove his title 

to the property..... 230 

To take equal share of the property dis¬ 
covered after partition. 232 

Have exclusive title to the property 

acquired by them after partition.. 234 

Divided, are masters of their respective 

wealth....... 236 

Have not exclusive title to lands, &c. in 

certain cases... 237 

Parents, their right of succession.. .. 179 to 182 

Parasava.... ••• ••«••• .. 1*^1 
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PARTITION, periods of. 3 

Of the mother’s estate, may be made during 
the life-time of tlie father and vioe versd, 4 
May take place at the will of the sons 

only in certain instances. 14,15 

Of heritage. ,.16 

By choice of the father.. 16^22,28 

Religious duties increased by. 17 

May be permitted by the father. 20 

Two modes of. 22 

With deduction. 23 

Capricious, not valid.23 to 25 

Relinquishment of share under... 29,37 

Should bo equal when made by sons 
without the father’s agency during his 

life-time. . 29 

Equ al, after father’s death... 32 

When does not take place. „ 

Among sens of different classes. 33 

After father’s death. 36 

With or without deductions. 40 

Unequal... 41,42 

Among brothers to be postponed until 
the delivery of the pregnant widow of 

the father. 46 

To be made after the performance of the 

obsequies of the father. ,, 

Among maiden daughters to be equal. 64,129 

What does an unmarried daughter take 

at the time of... 57 

Of effects concealed and discovered. 74 

Property exempt from... 77 

Of hereditary immoveable property, not to 
be made without the assent of co-heirs. 91 

Between uncle and nephew... 95 

Extends to the fourth in descent.. 97 
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PARTITION— (continued). 

Of grandfather’s property,how to bo made. 146 

After re-union.... 208 

Of common property fraudulently with¬ 
held. 233 

Of property ill-distributed. „ 

Once made, is not affected by subsequent 

discovery of common property. 234 

Allotment to parcener returning after. 228 

Once made, is not to be disturbed. 237 

When evidence to be adduced regarding.. 238 
Separate performance of religious duties 

by brethren is proof of....... 239 

How to be ascertained... „ 

Disputes regarding, how to be determined, 241 

When to be made again... 242 

Parvana....36 

Pdrvati.116 

Pasture, how used by co-heirs... 90 

PATNI. 150 

Accomplishes religious ceremonies.151 

Paunarbhava. 141 

Perquisite, succession to.... 134 

Phdla-divyam, .. 74 

Pinda... 194 

PIOUS ACTS, impartible. 87 

Conservatory or sacrihoial* • ... 88 

Pitarau.... • 180 

Pitir... >> 

Possession, when evidence.. .. 240 

^Posthumous son, rights of. 224 

Praj4p4ti.... 86,90,153,155,165,215 

PRA'JATATYA. 132 

Succession to property of woman married 

in the form of.......... 

Pr^tha,.. 1^9 
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Prasrithy.... 159 

Pratil6maja.....69 

Preceptor succeeds in default of cognates. 199 

Pregnancy, time of partition affected by...... 46 

Presents, return of bridegroom’s... 134 

Presumption of partition. 242 

PRIMOGENITURE.^21 

Not in second partition.... 208 

Priti-Dattam. 37,125 , 

PROMISE of Stridhana. 120 

Binding on sons. 36,37 

PROPERTY, vested by birth. 6 

Modes of generating.9,11 

Belonging to grandfather, father, &c. 

divisible...73 

Concealed, how to be discovered.75 

Recovered through self-exertion, need 

not to be given to co-heirs.86 

Acquired by father through his self- 
exertion, impartible................ 102 

Something tp be given to grand-daughter 

out of grandmother’s... 127 

Of childless woman goes to her husband 

after her demise. 132 

Given to a woman married in the form of 
A'sura or the like by father, brother, 

&o., goes to them after her death. 132 

Of a deceased damsel goes to her uterine 
brothers, or on failure of them, to the 
mother, or, if she be dead, to the father, 135 

When husband is to inherit wife’s.. 136 

From the secondary father, devolves on 

the adopted son alone. 144 to 146 

Of a grandfather goes to the principal 
and secondary sons according to their 
fathejps... 146 
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PROPERTY—^ continued). 

Immoveable or moveable given to a widow 

for maintenance not to be resumed. 160 

Given to a widow for maintenance, is 
resumable only when she discontinues 

doing service to her father-in-law.. 161 

Given to a widow for maintenance to be 

resumed, if she be addicted to vice. 161,162 

Re-united parcener may take two shares 

in his self-acquired.... 208 

Of a re-united brother dying issueless or 
entering a religious order goes to his 

other re-united uterine brothers. 210,211 

Of a deceased re-united brother goes to 
his uterine brothers in preference to 

his re-united half brother.. . 211 

Is taken by half brothers in default of 

uterine brothers. „ 

Who is to take moveable, and who im¬ 
moveable. 215 

Acquired by a father after partition goes 

to his son born after it... 226 

Son born after partition alone takes his 

father’s. 225 

Son born after partition among brothers 
after the death of his father, entitled to 
get a share of the property so divided. 227 
Discovered after partition, parceners to 

share equally. 232 

Acquired after partition belongs to the 

acquirer exclusively. 231< 

Punishment for misappropriation of Stridhana,. 120 

PUPIL, defined. 199 

His right to succeed... .. » 

B 

R4tchasa marriage... 113 

H^ipt, meaning of...... 5 * 
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RELIGIOUS DUTIES, of unseparated brethren 17 

Of separated brethren...239 

Religious gifts, oompetenoy of widow to make... 156 

Religious order {eee Apostate from). 67 

Religious purpose, promise for. 87 

Ratndkara..... 61,66 

RE-UNION, defined. 20.7,208 

Persons with whom it may take place. 207 

Equality of shares on partition subse¬ 
quent to... 208 


Shares may be unequal in reference to 
the portion contributed by each at the 


time of.. „ 

Order of succession to one dying after.... 216 to 221 

s. 

Baorifice, impartible. 87 

Sdkulya. 196 

Sale of hereditary immoveable property. 91 

S^imanodaka...t....... 195 

Samavarttana.. ... 56 

Samskara..... 56 

Sangrahakara.2,3,4,9,12,17, 

33,36,43,148,175,188,201 

Sanniasi. 43 

Sapinda. 194 

Sarasvatau. 180 

Savitri. 66 

SAUDA'YIKA, defined... 113 

Woman may give or sell. 112 

SCIENCE, different sorts of gain by. 78 

Gains of impartible... 83,84 

SELF-ACQUIRED PROPERTY indivisible.... 84 

Gained by use of common property. 88 

Exception in oaaeof remnion. 208 

Self-given son....... 140 

Seniority, defined............. 42 
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SEPARATE PROPERTY of wife exempt from 

partifcioa.. 120 

Defined*... 104 

Gift subsequent..... 107,124 

Husband’s donation.. 124 

When immoveable.. 114 

May be used by husband in distress. 117 

Succession to woman’s children to. 125 

Of childless woman, succession to.. 132 

Mares, on partition of father and sons, to be 

equal... 20 

On partition between brothers and un¬ 
married sisters.. 62 . 

On partition of Stridhana,between brothers 

and sisters.. ... 125,126 

Between secondary son and legitimate son. 146 
Are unequal among parceners after reunion 

in certain oases. 208 

Of re-united parcener dying issueless or 
enterinji a different order, go to his 

uterine brothers..... 209 

Of landed property alone to be given to 

a certain class of absentees. 280 

SISTER, marriage portion... 51 to 54 

Under partition by brother. „ 

Obligation of marrying. 57 

Share Stridhana equally with brothers... 125,126 

Succession of. 191 

Son of... „ 

Son of father’s. 196 

Son of mother’s. „ 

Slaves, partition of female slaves*...*..... 89 

S6magraha.... 28 

SON, right of, during life-time of father.6 

When eldest, manages.... IS 

When to take portion of the property, 
allotted to bis father, 26,27 
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^0^-^(c(mtinuedi). 

Of a man of higher class by a woman of 
(J udra class, not entitled to inherit his 

.property.33 

Virtuous, entitled to share:.85 

To divide equally both assets and debts 

after the death of father.. 35 

Endowed with science and good quali¬ 
ties, entitled to a greater portion of his 

father^s wealth.40 

Incompetent to inherit, if degraded. ... 60 
Assuming another order, not competent to 

inherit. ,, 

Of woman married in irregular order, 

incompetent to inherit. 63,64 

Destitute of virtue, disqualified to inherit 64 
Devoid of learning, &;c. is equal to urine 

and excrement .. 64 

Of disqualified person, inherits if free 

from similar defects. 68 

Of woman of class higher than father's... 69 
Of an apostate, disqualified to inherit 

grandfather’s estate. „ 

Of the impotent or the like entitled to 
allotments, if free from similar defects. 70 
Disqualified legitimate sons must be 
maintained, excluding them from par¬ 
ticipation. ,, 

Cannot claim partition of the self-acquir¬ 
ed property of the father during the 

latter’s life-time. 100 

Possesses no power over Stridhana. 115 

Must make good Stridhana promised by 

the father. 120 

Inherits mother’s separate property on 

failure of her daughter or her issue. 131,132 

Eleven kinds of... 140 


















267 

Page. 

SON — (continued). 

Who is recognized as a subsidiary son 

in the Kali age. 142 

Does not become legitimate when he is ^ 
born of an unequal class.......*.. ........ 

When adopted son takes only a fourth 

part. 146 

When the secondary son of a brother 

takes only a fourth part.. „ 

Secondary, inherits the property of one 

who dies without male issue. 148 

Comparison between the daughter and 
son in springing from the limbs of the 

father. ..... 169 

Of uterine brother, succeeds in pre¬ 
ference to that of half brother.. 189 

Born after father’s partition.. 204 

Re-united sons share each other’s wealth. 212 
Born after partition takes his paternal 
wealth, or shares it with such of his 
brethren as were re-united with his 

father. 225,227 

STEP-MOTHER, her right to share. 50 

Daughter of Brahmani wife takes wealth 

of.. 136 

Stranger, definition of... 77 

STRIDHANA, impartible. 84,86 

Sixfold. 104 

Defined,.... 104tol07> 

110,116 

Does not include things lent or frau¬ 
dulently given.. 108 

Given by husband.. 112,113 

Husband and others possess no power 

over..... 115 

When restoration of Stiidhana compel- , 
lable..M*... H6,120 
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8TRIDH AN A—^contiwueci^. 

Amioably used*.. 115 

Re-payment of Stridhana not imperative 

^ in certain instances. 119 

Unchaste wife unworthy of Stridhana.... 120 
Sons to make good father^s promise of,... „ 

When children may inherit. 124 to 126 

How grandsons and grand-daughters 

share... 131 

STUDENT, temporary and professed, perpetual 

and temporary. 62 

Perpetual, excluded from sharing. 60 

Defined. 204 

Right to succeed. „ 

SUCCESSION, when ceases. 95 

To the property of one dying issueless... 186 to 189 

Order of...196,201,202 

Sudaya. 114 

Supersession of wife, present on.,.. 105 

SURETY, who may not be. 239 

Separated brother may be... „ 

Svamya.... 7,9 

Svatva.... 9 

Svayam-Datta...... 141 

T. 

Taittiriyam. 35,47 

Tandula-Divyam... 74 

Taptamasha-Divyam... „ 

Tonsure....66 

u., 

UNCLE, debt contracted by. 36 

Right of.. 195 

Bight of son of.. „ 

Sons of father’s maternal*... 196 

Sons of mother’ maternal.**..*..*... 
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Upanayana...... 56,199 

Uras.;. 64,139 

Urine.*... 64 

Usana..... 90 

UTERINE BROTHER, succeeds after mother 183 

Son of..189 

Succession of, in case of re-union....... 210,211 

V. 

VAIQ YA, modes of acquisition by. 12 

Succession to the wealth of... 201 

VALOUR, wealth gained by.82 

Where gainer by, uses common jproperty. 83 
Wealth ac(iuired by re-united brothers by 208 

Vanaprastha. 204 

Vasishfcha.44,46,62,67,68,145,173 

Vedas, cited. 21,35,200 

Vehicles, divisibility of.. 88 

“ Venerable protector,” widow’s... 157 

Vibhakta, meaning of... 105 

VICE, disqualifies brothers to inherit...... 65 

Meaning off..... ,, 

Violence....... 240 

Vijnanaiswara... 129 

Visha-Divyam..... 74 

Vishnu. .48,50,65,62,69,105,146,169,171,224 

Viswarupa.44,189 

Vrddha Brahaspati.... 25 

Vrddha Menu. 153,164 

Vrddha Ydjnavalka...91,242 

Vyasa... .*..16,48,55,77,82,86,87,98,101,107,112,113 

Vyatireka... .. 214 

w. 

Wager, won by skill. .... 78 
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WATER, confirming gift of Dattrima •....••••••• 140 

Impartible....... 87 

Taken in proportion to the share of each... 89 

Way, common, impartible.. 88 

WEALTH, gained through science, when di¬ 
visible. 79 to 81 

Taken under a standard, defined.. 82 

Taken under a standard, impartible. „ 

Received with a maiden, defined. 83 

Of a i^joman given in marriage. 133 

Of a deceased damsel. 135 

Of one dying issueless.....187 to 189,193,196,197 

Of a perpetual student, hermit, and 

ascetic, who is to take... 204 

Two shares of, must be given to the 

re-united parcener who acquired.208 

Order of succession in the case of the, of 

a re-united parcener. 210 to 220 

Acquired by father after partition, goes 

to his son born after it. 226 

Concealed, parceners to take equally. 232 . 

Well, not distributable... 88 

WHOLE BLOOI),^reference of brother of... 188 
Rights of associated brothers of half and 

whole blood... 211 

WIDOW, her power to adopt...* 144 

Her succession to wealth of separated 

sonless husband. 149,150,154 

Spiritual benefits conferred by.. 151,152 

Faithfulness required from. 152 

Obtains independent power over hus; 
band’s property, in respect of gifts for 

religious and charitable purposes. 153,156 

jShould give presents to husband’s kindred 154 
'When entitled to inherit husband’s 
' propertyMf...... .. 154,164;17fi|176 
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WIDOW— (continued). 

Incompetent to inherit immoveables^ 

where she has no daughter...155 

Cannot give, mortgage or sell husband’s 
property, except for charitable purposes 166 
Must enjoy the property with modera¬ 
tion in certain instances. 167 

Husband’s heirs succeed on death of..,, „ 

Maintenance of....158 to 161, 

163 


Her “venerable protector”.... 157 

Beceives share in certain cases.. 158 

Landed property may he given to widows 

in lieu of shares..... 159,160 

Succession of, where several widows. 166 

Inherits in preference to daughter...... 171 

Subject to control of husband’s relatives 157 

Of re-united brother.... 210,218 

WIFE, share of, on distribution by father. 29 

Of disqualified person, to be maintained 70 
Cannot make expenditure even of her 
separate property without her lord’s 

permission.. v • *. 109 

Her right to inherit (see Widow). 180 

WITNESSES, to disputed partition. 238 

Separated brothers may be. 239 

WOMEN, generally, incapable of inheriting.. •• 47,48 

Have no property in their earnings. 110 

Have no power over immoveables, except 
Sauddyika........ 114,115 

Y. 


22,25,29,35,36.47,62,65, 

69,86,86,94,98,105,118, 

130,131,134,143,179,183, 

188,190,193.199,204,210, 

211,216,216,227,238,240 


Yajnavalkjra, 
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Xama. 133 

Yati. 204. 

YAUTAKA, defined.113,128,129 

To be equally divided among unmarried 

daughters. 129 

Yethaista Veneyojey am.... .. 1 (X 

Yethaista Veneyagarbam. 10 

Yogakshdcua, defined. 88 

Yoshit. 162 
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